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of justice, the Court cannot understand why he. may not be 
so considered for every purpose, where the same ends are in 
view.' 

"That the doctrine o{ subrogation 'does go to the extent 
of giving to the. surety, who has paid the debt of the princi­
pal, the benefit of the rights and remedies of the creditor 
against all persons who were liable for the debt, is both as­
serted by text writers and sustained by the authority of many 
decided cases: Baylies on Sureties and Guarantors, 358; 
Rooker v. Benson, 83 Ind. 250; McCormick v. Irwin, 35 Pa. 
St. 111; Blake v. Traders' Bank, 145 Mass. 13, 12 N. E. 414. 
This is especially held to be true of the sureties of a fiduciary 
who are compelled to answer for his brea'ch of trust, and 
they have repeatedly been subrogated to the rights and reme­
dies of both the trustee and the cestui que trust against the 
fiduciary and those participating in the wrongful act: Sheldon 
on Subrogation, Sec. 89; 24 Am. & Eng. Ency. of Law, 216 
et seq., and cases there cited; Wilson v. Doster, 42 N. C. 231; 
Edmunds v. Venable, 1 Pat. & H. 121; Boone Co. Bank v. 
Byrum, 68 Ark. 71, 56 S. W. 532; Blake v. Traders' Nat. Bank, 
145 Mass. 13, 12 N. E. 414. 

"The facts of the present case in our opinion bring it 
within the class of cases last referred to, and we think, both 
upon principle and authority, the appellant should be subro­
gated to the right of the state to recover from the appellee 
as a participant in Vansant's brea'ch of trust in receiving to 
his personal credit and converting to his own use the $3,-
774.70 allowed to him by the appellee in return for the use 
of the state's money deposited to his credit as clerk of the 
court of common pleas." 

It is, therefore, my opinion that the County Treasurer is not en­
titled to claim a preference right for the benefit of the county by 
reason of her wrongful act in depositing the county funds without 
security, as this would permit her to profit by her wrongful act, but 
that the County Commissioners are entitled to make such claim on 
behalf of the. county, and that the County Treasurer's bondsmen, should 
they pay the claim, are entitled to be subrogated to all the rIghts of 
the county. 

Very truly yours, 

WELLINGTON D. RANKIN, 
Attorney General. 

Agents - Counties - County Commissioners - County 
Treasurer-County Attorney-Drought Relief - Collections. 

County Commissioners may employ agents, if such em­
ployment is reasonably necessary, to assist in the collection 
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of notes given to the county for relief obtained from the 
county under the provisions of the General Drought Relief 
Act. 

Where suit is necessary on such notes it is the duty of 
the County Attorney to bring such suit. 

Arthur C. Erickson, Esq., 
County Attorney, 
Plentywood, Montana. 

My dear Mr. Erickson: 

You have submitted to this office the question whether the Board 
of County Commissioners has the authority to employ agents to col­
lect notes given by persons for relief obtained under Sections 4680 
to 4711, inclusive, Revised Codes of Montana, 1921, being what is com­
monly known as the General Drought Relief Act. 

By the terms of sa:id Act the persons receiving aid from the 
county must execute notes to the county and deliver them to the 
Board of County Commissioners. This I understand was done in your 
county. The moneys received in payment of said notes must be paid 
to the County Treasurer whose duty it is to credit the same to the 
proper fund as directed by the said Act. 

The Act does not place upon the County Treasurer the duty of 
seeing that the said notes are paid. His sole duty is to receive the 
money when 'it is paid and to place it to the credit of the proper fund. 
The administration of the Act was placed in the hands of the Board 
of County Commissioners, and the Act further provides that the notes 
when executed to the county shall be delivered to the Board of County 
Commissioners. There is no direction that thereafter the notes shall 
be delivered by the Board to the County Treasurer who shall there­
after enforce the collection of them, and I am not aware of any gen­
eral law that makes it the duty of the Treasurer to perform this of­
fice with reference to these notes. 

One of the powers and duties of the Board, as enumerated by 
Section 4465, R. C. M. 1921, is that the Board shall have jurisdiction 
"to represent the county and have the care of county property, and 
the management of the business and concerns of the county in all 
cases where no other provIsion is made by law." (Subdivision 22.) 

That these notes are county property is beyond question. That 
their collection is part of the business of the county and is of con­
siderable concern to it is clearly beyond denial. No other provision 
having been made by law where'by the duty of collecting these notes 
is conferred upon some other officer, it is my opinion that this sec­
tion places this duty upon the Board of County Commissioners. 

The Board of County Commissioners, except where prohibited by 
law or the Constitution, has implied power to hire employees when 
such action is reasonably necessary to carryon the business of the 
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county. The, extent of the authority of the persons so employed is 
that of an employee and not of an officer. The Board has no au­
thority to delegate to the person so employed any of the powers or 
duties belonging to the Board, the discharge of which involves the 
exercise of judgment or discretion. He may perform only ministerial 
duties within the scope of his employment. 

The opinion in Volume 9, page 273, Opinions of Attorney General, 
to which you refer, deals with the Seed Grain Act of 1918. In that 
opinion it was held that the Board did not have authority to employ 
such persons because of the fact that the Act itself imposes upon the 
County Treasurer the duty to collect the moneys due as a tax and 
in the manner that taxes are collected. It was there held that where 
the law imposes upon a county officer a duty the, Board has no au­
thority to employ others to perform that duty. However, the same 
situation is not present in the case under consideration, as hereinbe­
fore pointed out, and that opinion is not applicable to the case pre­
sented by you. 

It is, therefore, my opinion that the Board may employ a person 
or persons, if such employment is reasonably necessary, to perform 
ministerial services under the, direction of the Board to aid it in the 
discharge of its duty with reference to the notes in question. All 
moneys received in payment of said notes should be promptly turned 
over to the, County Treasurer, to be placed to the credit of the proper 
fund as directed by the Act under which the notes were executed. 

In the event, however, that it should become necessary to bring 
suit to recover on these notes, then it is my opinion that under Sub­
division 3 of Section 4819, R. C. M. 1921, it is the duty of the County 
Attorney, when so instructed by the Board of County Commissioners, 
to institute such actions. 

Very truly yours, 

WELLINGTON D. RANKIN, 
Attorney General. 

Permits-Register of State Lands-State Lands-State 
Forester. 

Permits to use state lands may be granted without fur­
ther consideration than the consideration for the sale and 
removal of timber where such permit is to be used in con­
nection with timber sales. 

H. V. Bailey, Esq., 
Register of State Lands, 
Helena, Montana. 

My dear Mr. Bailey: 
You have submitted to this office the question whether either the 

State Forester or Register of State Lands may approve permits for 
the use of state land where no consideration is had. 
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