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F. A. Ewald, Esq., 
County Attorney, 
Great Falls, Montana. 

My dear Mr. Ewald: 

349 

You have submitted for my OpInIOn the question whether "tractor 
fuel" is subject to the tax of 2c imposed on distillate. 

This office, in an opinion found in Volume 9, Opinions of Attorney 
General, page 499, held that "distillate has a well understood mean
ing among those who engage in the sale and distribution of oil and 
its various constituents. It is a low-grade gasoline. There is no 
doubt that petroleum is produced by distillation, but the statute does 
not undertake to embrace all or any distillate." 

For the purpose of determining what is gasoline and distillate, 
within the meaning of the above Act, the Tax Commission of this state 
has adopted the following rule: 

Everything above 46 per cent Baume is taxable; every
thing below that test is non-taxable. 

It is my understanding of the facts that 'both gasoline and dis
tillate (as the latter term is used in a commercial sense) are above 
46 per cent Baume. 

I also understand that tractor fuel is much below 46 per cent 
Baume and not, theiI'efore, taxable. 

Very truly yours, 

WELLINGTON D. RANKIN. 
Attorney General. 

Printing - Counties - County Commissioners-Ballots 
-Contracts. 

Chapter 133 of the Laws of 1923, requiring the rotating 
of the names of the candidates upon the ballots, required 
a class of printing, the charge for which is not specifically 
provided for by any of the laws of this state, and therefore, 
the County Commissioners have authority to allow, in ad
dition to the sum provided for in the contract, such sum as 
in their discretion seems to be a reasonable compensation for 
the extra labor necessary. 

Homer A. Hoover, Esq., 
County Attorney, 
Circle, Montana. 
My dear Mr. Hoover: 

You have submitted for my opinion the question whether the party 
holding the printing contract made pursuant to the provisions of Sec-
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tion 4482, R. C. M. 1921, may charge the county for the extra work 
occasioned by Chapter 133, Laws of 1923, requiring the rotation of 
ballots. 

You state that the printer has presented a bill to the county in 
the total sum of $1,050. You further state that of this sum $340 is 
admitted to be due under the contract for the printing and that the 
balance of $710 is for the extra labor involved in rotating the· names 
of the candidates on the ballots. 

You desire my opinion as to whether the Board of County Com
missioners has authority to allow any part of the $710 item to cover 
the extra labor occasioned by the necessity of the rotation of the 
names of the candidates. 

Section 4482, Revised Codes of 1921, prescribes the maxImum 
amount that may be charged for doing certain printing. 'l'qe contract 
for the county printing refe·rred to by you was let prior to the pas
sage of Chapter 133, Laws of 1923. 

By Section 651, which was in force at the time of the passage of 
Section 4482, it was provided that the names of the candidates should 
be arranged alphabetically. Obviously, the maximum rates provided 
for by Section 4482 were intended to be applicable only to the kind 
of ballots provided for by said Section 651. 

The effect of Chapter 133, Laws of 1923, is to provide a class of 
county printing not contemplated by Section 4482. If Section 4482 
were held to fix a maximum rate for the printing of the ballots con
templated by Chapter 133, Laws of 1923, it is questionable whether 
Chapter 133 would not, in effect, be impairing the obligations of the 
contracts theretofore made for the county printing. It is obvious 
that the printer is obliged to incur much greater expense for the 
printing of the ballots under Chapter 133, where the names are ro
tated for every twenty-five ballots, than was required under the law 
as existing at the time the contract for the county printing was let. 

The following cases, though not involving the identical circum
stances involved in this case, intimate strongly that such legislation 
may be construed as impairing the obligation of a contract: 

State ex reI. Speer v. Barker, 4 Kan. 379. 
State ex reI. Reynolds v. Barker, 4 Kan. 435. 
Jones v. Hobbs, 4 Baxter (Tenn.) 113. 
Bronk v. Barckley, 43 N. Y. S. 400. 
Hall v. State of Wis., 26 L. Ed. 302. 

Under Section 4482, Revised Codes of 1921, it is provided: 

"All other blanks, blank-books, stationery, election sup
plies, loose-leaf forms and devices, and other printed forms 
required for the use of such counties, shall be furnished and 
paid for not to exceed the rates herein provided for similar 
blanks or printing." 
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It is, therefore, my opinion that by Chapter 133, Laws of 1923, a 
class of printing is required, the charge for which is not s.pecifically 
provided for by any laws of this state, and that, therefore, the Board 
of County Commissioners has authority to allow, in addition to the 
sum provided for in the contract, such sum as, in its discretion, it 
determines to be reasonable compensation for the extra labor made 
necessary by the law requiring the names of cand'idates to be rotated, 
taking into consideration the amount of labor involved, together with 
the maximum rates prescribed for the printing of other similar forms 
and supplies under Section 4482. 

Very truly yours, 

WELLINGTON D. RANKIN, 
Attorney General. 

Ballots-Candidates--Elections-Fees-Nominationso 

It is necessary, where there is a party which has not a 
full ticket, to place blank squares the full length of the 
ticket. 

One nominated as an independent candidate under the 
provisions of Section 615, Revised Codes of Montana, 1921, 
need not pay the filing fee provided by Section 640 as 
amended by Chapter 133, Laws of 1923. 

Charles L. Tyman, Esq., 
County Attorney, 
White Sulphur Springs, Montana. 

My dear Mr. Tyman: 

You have submitted to this office the two following questions: 

"First: Is it necessary where there is another party which 
has not a full ticket to place a blank square the full length 
of the ticket, so that anyone wishing can write in a name 
for each and every office?" 

"Second: Where a Republican candidate was defeated by 
the primaries and now desires to run independent, he having 
pa'id his filing fees before the primaries, will he again have 
to pay filing fees, running independent?" 

As to your first inquiry the following considerations seem to me 
to control: First, Section 678 provides that any elector may write· or 
paste on his ballot the name of any person for whom he desires to 
vote for any office. See also opinion of this office, Vol. 5, Opinions 
of Attorney General, page 602, citing State ex reI. Holliday v. O'Leary, 
43 Mont. 157. 
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