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whfch is indicative of the character of the transaction and the result
ing effect upon the depositor's title to the deposit. 

The treasurer of the association had no authority to part with the 
title to the moneys in the trust fund; he could not deliver the pos
session thereof to the bank to use as its own, and substitute the 
promise of the bank to pay and its liability to do so, in lieu of the 
moneys intrusted to his care; he could not loan the money to it. But 
as above stated, this would result if he were permitted to make a 
general deposit of the moneys in his possession as such treasurer. 

Having made a general deposit of the moneys, without legal au
thority to do so, the question then arises as to the legal status of the 
deposit. The rule is that where a public officer having the custody 
of public money makes a general deposit thereof in a bank unlaw
fully, and the bank has or is chargeable with notice of the character 
of such funds, the bank becomes a trustee ex maleficio of the money 
so deposited and upon the insolvency of the bank its estate is charge
able with the full amount of the deposit to the prejudice of non-pre
ferred and unsecured creditors. 

Yellowstone Co. vs. First Etc. Sav. Bank, 46 Mont. 439. 
State vs. Midland State Bank (Neb.), 71 N. W. 1011. 
Thompson vs. Territory (Okla.), 62 Pac. 355. 
First National Bank vs. Bunting (Ida.), 59 Pac. 929. 
Myel' vs. Board of Ed. (Kan.), 32 Pac. 658. 
Ind. Dist. vs. King (Ia.), 45 N. W. 908. 

It is, therefore, my opinion that if the general deposit of the 
aforesaid moneys by the treasurer of the· association was accompanied 
with such circumstances as to render the bank chargeable with knowl
edge of their trust character, that they constitute a preferred claim 
or demand against the. assets of the bank in the hands of the re
ceiver. 

Very truly yours, 

WELLINGTON D. RANKIN, 
Attorney General. 

Candidates-Elections-Nominations-Primaries. 

"A," a regular petitioned candidate for nomination on 
the Republican ballot, received the Republican nomination 
at the primary election and also received more votes than 
"B," who is not a regular petitioned candidate on the Demo
cratic ticket. "A" qualifies as the Republican candidate and 
"B" desires to qualify as the Democratic candidate. 

Under the facts as stated above "B" was never nomi
nated as the candidate of any political party, and conse
quently upon "A's" election to run on the Republican ticket, 
"B" has no right to qualify as the Democratic nominee. 

cu1046
Text Box



347

OPINIONS OF THE ATTORNEY GENERAL 

Geo. A. Westover, Esq., 
County Attorney, 
Columbus, Montana. 

My dear Mr. Westover: 
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You have submitted to this office for my opinion the following 
question: 

"'A' 'being a regular petitioned candidate for nomination 
on the Republican ballot receives Republican nomination at 
the primary and also receives one more vote than 'B,' who 
is not a regular petitioned candidate on the Democratic ticket. 
'A' qualifies as the Republican candidate, 'B' desires to qualify 
and appe~r as the Democratic candidate at the general elec
tion and tender his election to so qualify. Now may the 
'County Clerk reje,ct his election to so qualify for the reason 
that 'A,' the Republican candidate, got more votes than 'B' 
on the Democratic ticket?" 

The following provisions of the Direct Primary Law appear to me 
to indicate the correct answer to your inquiry. 

By Section 632, R. C. M. 1921, an election is directed to be held 
"for the purpose of choosing candidates by the political parties * * *" 
for all elective county officers. 

By Section 639 party nominations are required to be made under 
the provisions of this law and not in any other manner. 

By Section 651, as amended by Chapter 133, Laws of 1923, a can
didate, who has been nominated upon more than one ticket, is per
mitted to file a declaration indicating the party designation under 
which his name shall be printed on the official ballot. 

Section 654 provides: 

"In all primary nominating elections in this state, under 
the provisions of this law, the person having the highest num
ber of votes for nomination to any office shall be deemed to 
have been nominated by his political party for that office." 

Applying the above statutory provisions to the facts submitted in 
your inquiry, it is my opinion that "B" was never nominated as the 
candidate of any political party, and that consequently, upon "A's" 
election to run on the Republican ticket, "B" has no right to qualify 
as the Democratic nominee. 

Very truly yours, 

WELLINGTON D. RANKIN, 
Attorney General. 




