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340 OPINIONS OF THE ATTORNEY GENERAL 

F. A. Ewald, Esq., 
County Attorney, 
Great Falls, Montana. 

My dear Mr. Ewald: 

You have requested my opinion as to whether the furniture and 
fixtures of an insolvent national bank located in Cascade county are 
subject to taxation there. 

The question of the right of a state to tax the stock and property 
of national banks has been repeatedly passed upon by the Supreme 
Court of the United States and has been before the Supreme Court of 
Montana in two recent cases. In the case of First National Bank Y. 

County of Dawson, 66 Mont. 321, the Court said: 

"The state would be without power to levy any tax upon 
shares of stock in, or upon any of the property of, national 
banks, were it not for the permissive legislation of Congress. 
(Citing cases.) This was recognized as the law in Dennis Y. 

First National Bank, 55 Mont. 448." 

In the Dennis case last cited, the Court said: 

"It is settled law that a state can impose such a tax only 
upon a national bank as is authorized by the federal law. 
* * * Beyond that it cannot go. That is the measure of its 
authority. By its unambiguous provisions (referring to the 
Act of Congress) the power is confined to a taxation of the 
shares of stock in the names of the shareholders and to an 
assessment of the real estate of the bank." (Citing cases.) 

The Act of Congress referred to is Section 5219, U. S. Rev. Stat., 
which contains no authority for the levy of any tax against the fur
niture or fixtures of a national bank. The fact that the· bank is in
solvent and in the hands of a receiver in no way enlarges the right 
of the state to tax its property during the existence of the receiver
ship. 

It is, therefore, my opinion that the furniture and fixtures of an 
insolvent national bank located in Montana are not taxable. 

Very truly yours, 

WELLINGTON D. RANKIN, 
Attorney General. 

Hail Insurance - County Treasurer - Mortgages - Re
demption-Taxes. 

A mortgagee who has foreclosed his mortgage and 
wishes to redeem the land from tax liens is not required to 
pay a hail insurance tax assessed against the land subse
quent to his mortgage. 
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R. V. Bottomly, Esq., 
County Attorney, 
Chinook, Montana. 

My dear 'Mr. Bottomly:' 
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You have requested my opinion as to whether a mortgagee who 
has foreclosed his mortgage and desires to redeem the land from tax 
liens must pay a hail insurance tax levied on the land,s subsequent to 
the giving of the mortgage. 

In two previous opinions rendered by this office it has been held 
that hail insurance assessments, although denominated by the statute 
a "tax," are not in the proper sense of the word taxes and, do not 
take precedence over other liens exi:sting at the time of their creation. 

In an opinion rendered on June 21, 1923, to Mr. R. M. Hattersley, 
Deputy County Attorney of Pondera county, it was further held that 
the question as to whether a mortgagee, is required to pay these hail 
insurance taxes in order to redeem the land depends upon whether 
the mortgage was prior in time to the levy of the hail insurance tax. 

It is, therefore, my opinion that in the case cited in your letter 
the mortgagee should ,be permitted to redeem without paying the hail 
insurance tax, it appearing that his mortgage was prior in time to 
the levy of the tax. 

Very truly yours, 

WELLINGTON D. RANKIN, 
Attorney General. 

Commitment - District Court - Children - Orphans -
Adoption-State Orphans' Home. 

The court has not exceeded its jurisdiction in commit
ting children to the Orphans' Home "until further order of 
this court" and some modification of this order will be nec
essary before such children may be adopted. 

Where the commitment contains a finding that the 
parents are unable to contribute such sum to its support, 
the child would be in the same situation with reference to 
adoption as one whose parents contributed 60% of the ex
pense for care and maintenance. 

H. W. George, Esq., 
President State Orphans' Home, 
Twin Bridges, Montana. 

My dear Mr. George: 
You have submitted to this office several questions with regard to 

commitments of children to the State Orphans' Home. 
First: You ask whether the Court has jurisdiction to insert a pro

vision 'in the order of commitment limiting the custody of the institu
tion over the child "until further order of the Court herein," and, if 
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