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poration and the governing body of such public corporation Shall 
make appropriation of and pay such sums into the accident or admin
'istration fund notwithstanding the fact that such governing body 
may have failed to anticipate such expenses in their budget. 

Section 9848, R. C. M. 1921, provides the remedy of mandamus 
to compel the performance of an act which the law specifically en
joins as a duty resulting from an office, trust or station. 

It is, therefore, my opin'ion that the facts presented in your let
ter bring the case within the above section and authorize mandamus 
proceedings against the County Clerk and Board of County Commis
sioners of Blaine county to compel them to perform the acts in ques
tion. 

Very truly yours, 

WELLINGTON D. RANKIN, 
Attorney General. 

Delinquent Taxes-Penalties-Taxation. 

Under the provisions of Chapter 96-, Laws of 1923, all 
delinquent taxes are subject to a penalty of five per cent. 

L. Q. Skelton, Esq., 
State Examiner, 
Helena, Montana. 

My dear Mr. Skelton: 

You have requested my interpretat'ion of Chapter 96, Laws of 
1923. 

You desire to know the amount of the penalty to be charged to 
the taxpayer on his delinquent taxes as prescribed by this chapter. 
Section 1 of th'is chapter provides for the payment of one-half of the 
taxes on or before the 30th day of November of each year and the 
other one-half on or before the 31st day of May of each year. ):t 
further provides that, if one-half of the taxes are not paid on or be
fore the 30th day of November, the whole amount of the taxes become 
delinquent, and that all taxes not paid on or before the 31st day of 
May will be delinquent. This section then prov'ides: "A penalty of 
five per cent shall be added to all delinquent taxes." 

Section 2 of this chapter provides that the County Treasurer 
must publish a notice and provides that the notice shall specify that 
one-half of the taxes will be due and payable on the 30th day of No
vember and that, unless paid, the whole amount of the taxes will be 
del'inquent and will draw interest at the rate· of one per cent per 
month from and after such delinquency, and ten per cent will be 
added to the amount thereof as a penalty. This section further pro
vides that the notice must specify that one-half of all taxes will be 
due and payable on the 31st day of May next thereafter, and that 

cu1046
Text Box



158

158 OPINIONS OF THE ATTORNEY GENERAL 

unless paid prior thereto will be delinquent and will draw interest 
at the rate of one per cent per month from and after such delin
quency, and five per cent will be added to the amount thereof as a 
penalty. 

From a read'ing of these two sections of the statute together, it 
is apparent that the Legislature intended that all taxes, becoming 
delinquent after the passage of Chapter 96, are subject to a penalty 
of five per cent. 

The provision in Section 2 of this chapter, providing that the 
notice must state that if not paid before November 30th the whole 
amount of the taxes will be del'inquent and ten per cent will be added 
as a penalty, was evidently an oversight on the part of the Legis
lature, for in the same section as to the one-half of the taxes that are 
payable on the 31st day of May, it is provided that the notice shall 
state that fhe per cent will be added as a penalty in case of delin
quency. That this was an oversight on the part of the Legislature 
is apparent from an examination of the history of the bill. The bill, 
when originally introduced, provided that all delinquent taxes should 
be subject to a penalty of ten per cent and provided that the notice, 
in each instance, should recite that ten per cent would be added as 
a penalty in case of delinquency. Amendments to the original bill 
were introduced and passed striking out the word "ten" in the first 
se-etion and in one place in the second section, and inserting in lieu 
thereof the word "five." 

It is, therefore, my opinion that, under the provisions of Chap
ter 96, Laws of 1923, all delinquent taxes are subject to a penalty 
of five per cent. 

Very truly yours, 

WELLINGTON D. RANKI;\[, 

Attorney General. 

Attorney General-Deeds-Mortgages - State of Mon
tana. 

The direction contained in Section 1938, Revised Codes 
of Montana, 1921, requiring the Attorney General to fore
close mortgages held by the state is not mandatory and an 
acceptance of a deed containing a reservation to the grantor 
of a right of redemption or to repurchase the land according 
to the provisions of law would be sufficient to terminate all 
rights of the mortgagor and to obtain for the state all title 
and interest in the property which it would secure through 
a foreclosure proceeding, where no encumbrances or liens 
subsequent to the lien of the state's mortgage are involved. 
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