
143

OPINIONS OF THE ATTORNEY GENERAL 143 

Fees-State Treasurer-Secretary of State-Refund. 

There is no authority of law by which fees illegally col
lected may be refunded without an Act of the Legislative 
Assembly expressly authorizing such refund. 

C. T. Stewart, Esq., 
Secretary of State, 
Helena, Montana. 

My dear Mr. Stewart: 

You have submitted to this office yo~r correspondence relating 
to the refund to the Marshall-Wells Company of certain filing fees 
paid by it for increase of 'its capital stock, and have asked my opinion 
thereon. 

It is my understanding, from the facts submitted, tha': this case 
is governed by the decision. of the supreme court of this state in the 
case of J. 1. Case Co. vs. Stewart, 60 Mont. 380, and tha':, under the 
decision in the above case, the Marshall-Wells Company is entitled to 
a refund of the fees paid by it to the amount of $769.00. 

It is unfortunate tha'; the Legislative Assembly of this state has 
not seen fit to enact any legislation which will authorize state offi
cers to make refund of moneys illegally collected by the latter, upon 
such illegality being declared by the supreme court. As the law now 
stands, after moneys have been paid into the general fund of the 
state, there is no way by which they can legally be withdrawn there
from, except by an act of the Legislative Assembly expressly authoriz
ing the same. 

Chapter 188 of the Laws of 1921 provides for the payment of 
license fees "under protest," and directs that the State Treasurer 
may refund these license fees if it be decided by the courts that the 
claimant is entitled thereto. 

It is my understanding, however, that in the case of the Marshall
Wells Company the fees in question were paid without protest and 
were deposited by you in the general fund of the s':ate. 

It is, therefore, my opinion that you cannot legally make refund 
of the money in question without an Act of the Legislative Assembly 
expressly authorizing you so to do. 

Very truly yours, 
WELLINGTON D. RANKIN, 

Attorney General. 

Annual Statements - Corporations - Foreign Corpora
tions. 

Chapter 132, Laws of 1923, held applicable to all for
eign corporations which are by law required to file copies 
of their articles of incorporation with the Secretary of State. 
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C. T. Stewar<.:, Esq., 
Secretary of State, 
Helena, Montana. 

My dear Mr. Stewart: 

You have requested my opmlOn upon the construction of Chap
ter 132, Laws of 1923, and ask: 

"whether, by reason of the word 'hereafter,' all foreign cor
porations which entered Montana for the transaction of busi
ness prior to the approval of this Act, to-wit: March 8, 1923, 
are exempt from the filing of this annual statement." 

You also direct my attention to the language of Section 4 of the 
Act, and state your conclusions as follows: 

"It was evidently the 'intention, in view of the above 
quoted provisions of Section 4, that all foreign corporations 
which entered Montana for the transaction of business sub
sequent to February 27, 1915, should file the annual state
ment required in Section 2 of this Act." 

Although the question is a close one, I agree with the conclusions 
which you have expressed above. The word "hereafter" should in my 
judgmen~ be read in connection with Sections 1 and 4 of the Act, and 
also in connection with Section 6651, R. C. M. 1921. 

It is, therefore, my opinion that, when so read, the Act is appli
cable to all foreign corporations which are by law required to file 
copies of their articles of incorporation with the Secretary of S~ate. 

Very truly yours, 
WELLI~GTON D. RANKli-J, 

Attorney General. 

Agents-Cities and Towns-Insurance-Taxes. 
The mere fact that a city imposes an occupational li

cense tax upon some occupation or profession which is al
ready licensed by the state does not invalidate the ordinance 
imposing it so long as the ordinance is not objectionable in 
other ways. 

Geo. P. Porter, Esq., 
State Auditor, 
Helena, Montana. 

My dear Mr. Porter: 

You have submitted to this office for my opinion the question of 
whether a license ordinance of Miles City 'imposing a tax on fire in
surance agents and real estate dealers is illegal, because of the fact 
that the latter are licensed by the state. 
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