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proper District Court, the County Attorney must file an information; 
and further provides that the County Attorney will be guilty of con
tempt if he fails to do so. 

You suggest that it might be contended that these sections are in 
conflict, and that Section 12223 cannot come into operation until the 
lapse of 30 days after the complaint, warrant, and testimony have been 
transmitted. I do not believe that this section was intended in any 
way to modify the provisions of Section 12223. I believe it was the 
intent of the Legislature in Section 11801 to provide for a time after 
which the County Attorney would be in contempt of the court if he 
failed to act. 

It is, therefore, my opinion that the provisions of Section 12223 are 
mandatory, unless good cause is shown, and the burden of showing 
this is upon the prosecuting officer; that mere forgetfulness on the 
part of the prosecuting officer in filing an information does not con
stitute good cause; that the officer is bound to file the iilformation 
within the time provided for therein even though the committing 
magistrate has not transmitted to the Clerk of the Court the complaint, 
warrant, and testimony as required by Section 11801, and that the 
provisions of Sections 11801 and 12223 are not in conflict. 

Very truly yours, 

WELLINGTON D. RANKIN, 
Attorney General. 

Building and Loan Associations-Bank Organization Re
quirements Refer to Building and Loan Associations-Oath 
of Office of Directors. 

A building and loan association is subject to the banking 
laws of this state in so far as they are applicable. The 
directors of a building and loan association must take the 
oath prescribed for a director of a banking corporation by 
Section 6025 of the Revised Codes of 1921. 

L. Q. Skelton, Esq., 
State Examiner, 

Helena, Montana. 
My dear Mr. Skelton: 

You have requested an opinion from this office as to whether bank 
organization requirements should be applied to building and loan as
sociations in· their organization. 

Section 6355, Revised Codes of 1921, provides, in part, as follows: 
"Such associations shall be organized under the laws of 

this state relating to corporations, and shall be conducted 
under the banking laws of Montana, so far as applicable, ex
cept as otherwise provided in this act." 
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Section 6025 provides as follows: 

"The affairs of the bank shall be managed by a board of 
directors, not less than three nor more than twenty· fiYe in 
number, all of whom shall be stockholders of such bank and 
citizens of the L'nited States, and of whom at least three
fourths must be residents of the state of Montana. No person 
who shall have been convicted of a crime against the banking 
laws of the United States or of any state of the Union shall 
be elected a director. The directors shall be elected for the 
term of one year at the annual meeting of the stockholders, 
which shall be held on the second Tuesday. in January of 
each year. In case the election shall not be made on the 
day fixed for the annual meeting, the corporation shall not 
thereby be dissolved, but an election may be had at any other 
time agreeable to the by-laws of the corporation, and the per
sons so elected shall hold their office until the second Tuesday 
in January following, or until others are elected and qualified. 
In case of death or resignation of one or more of said directors, 
the vacancy shall be filled by the board, and the directors so 
appointed shall hold office until the next annual election, at 
\yhich time a director shall be elected to fill out the unex
pired term. Every director shall take and subscribe an oath 
that he will diligently and honestly perform his duty in such 
office, and will not knowingly violate or permit a violation 
of any of the provisions of this act; that he is the owner 
in good faith of the required number of shares of stock in 
the bank standing in his name on the books of the bank. Such 
oaths shall be made in duplicate, one copy of which shall be 
transmitted to the superintendent of banks and filed in his 
office, and one copy shall be kept on file in the office of 
the bank." 

There y;ould seem to be no reason why a building and loan as
sociation should not be subject to the banking laws in so far as they 
are applicable, inasmuch as building and loan associations partake of 
many of the qualities and advantages of a banking institution. 

The particular question raised by the letter of Mr. Besancon is 
whether the oath of office, prescribed by Section 6025 for bank directors, 
sheuld also be applied to directors of a building and loan association. 

Under the provisions of Section 6357, the State Examiner is re
quired to investigate and ascertain the responsibility, character, and 
general fitness of the incorporators, and also determine whether the 
public convenience and advantage will be promoted by the organization 
of such association. 

It is thus the apparent intent of the statute to give the State Ex
aminer very comprehensive powers with relation to the personnel of 
these institutions, and in my opinion the directors must take such 
an oath as is prescribed for directors of a banking corporation. 



521

OPINIONS OF THE ATTORNEY GENERAL 521 

I believe the Legislature contemplated that building and loan as
sociations should be governed, as far as practicable, by the regulations 
prescribed under the banking laws of this State. 

Very truly yours, 

WELLINGTON D. RANKIN, 
Attorney General. 

County-Liability for Damages Occuring by Reason ofa 
Washout. 

A county is not liable for damages to an owner of an 
automobile, either for damage to his car or injuries to his 
person caused by the washout of a bridge across a dry creek 
on a public road. 
M. L. Parcells, Esq., 

County Attorney, 
Columbus, Montana. 

My dear Mr. Parcells: 

I have your letter in which you have asked whether the County 
of Stillwater is liable for damages occurring under the following cir
cumstan ces : 

Some years previous to 1922 the County of Stillwater had built 
and maintained a county bridge across a dry creek on a public 
road. In the month of July, 1922, this bridge was entirely washed 
away by flood waters and thereafter was never rebuilt or re
placed; that in October, 1922, the claimant was driving an automobile 
along this road not knowing that the bridge had been washed out, 
and there being no guards or warning at the point where the road 
crossed the creek and where said bridge had formerly been, he drove 
his automobile off the bank into the creek, sustaining injuries to his 
person and damaging his car. 

The rule as stated in 9 Corpus Juris, page 469, under Section 70, 
Is as follows: 

"The liability to respond civilly for the failure to maintain 
or to repair a bridge does not necessarily accompany the duty 
to repair; and at common law a county was not liable in a 
civil action for injuries to travelers, resulting from its failure 
to maintain or to repair a public bridge. The reason for this 
rule is that they are a part of the machinery· of the state 
government, that their functions are wholly of a public na
ture, and that their creation is a matter of public convenience 
and governmental necessity. By the weight of authority in 
the United States such liability does not exist as to such sub
divisions created by the sovereign authority for political and 
civil purposes, as counties or towns, unless expressly imposed 
by statute. The mere fact that a county or other political 
subdivision of the state is under obligation imposed by statute 
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