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Personal Property Tax-Personal Property Tax of Mort­
gagor Not a Lien Upon Property Sold Under Mortgage Fore­
closure-Personal Property Tax of Original Owner a Lien 
Upon Real Property Sold for Delinquent Taxes. 

The personal property taxes of the mortgagor of real 
property are not a lien upon real property sold under mort­
gage foreclosure prior to the first Monday of March. 

The personal property taxes of the original owner of 
real estate are a lien upon the real estate of the original 
owner sold for delinquent taxes. The title to the real prop­
erty does not vest in the purchaser at a tax sale until after 
the expiration of the period of redemption. 

Edgar J. Baker, Esq., 
County Attorney, 

Lewistown, Montana. 

My dear Mr. Baker: 

You have submitted to this office the following question and re­
quest an opinion thereon: 

"A mortgagee forecloses his mortgage and receives the 
Sheriff's certificate of sale prior to the first Monday of March, 
1922. The real estate and certain personal property are as­
sessed against the mortgagor as of the first Monday in March, 
1922. Does the personal property tax become a lien upon the 
land for the payment of which the mortgagee is liable?" 
Section 2153 of the Revised Codes of 1921 provides: 

"Every tax due upon personal property is a lien upon 
the real property of the owner thereof, from and after twelve 
o'clock m. of the first Monday in March in each year." 

The answer to this question, therefore, depends upon who is the 
owner of the property on the first Monday in March. 

Section 9441 of the Revised Codes of 1921, referring to the sale 
of real property under execution, provides, in part, as follows: 

"Upon a sale of real property, the purchaser is sub­
stituted to and acquires the right, title, interest, and claim 
of the judgment debtor thereto." 

While the judgment debtor has the right to redeem from the 
execution sale, this is held to be merely a personal right. (Hamilton 
v. Hamilton, 51 Mont. 509.) 

Section 9443, Revised Codes of 1921, provides in part: 

"The judgment debtor, * * may redeem the 
property from the purchaser any time within one year after 
the sale, on paying the purchaser the amount of his purchase, 
with one per cent. per month thereon in addition, up to the 
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time of redemption, together with the amount of any assess­
ment or taxes which the purchaser may have paid thereon 
after purchase, and interest on such amount;" 

501 

It is apparent from these provisions of the statute that on execu­
tion sale the certificate of sale passes the title to the purchaser, and 
hence the taxes of the former owner on personal property do not 
attach as a lien when the execution sale is made prior to the first 
Monday in March. 

You have also asked the following question: 

A person purchases land for the current delinquent taxes 
in January, 1922. Does he become liable for the payment 
of taxes on personal property assessed against the delinquent 
taxpayer for the same year. 

Section 2197, Revised Codes of 1921, provides: 

"On filing the certificate (tax sale certificate) with the 
county clerk, the lien of the state vests in the purchaser, and 
is only divested by the payment to him or to the county 
treasurer for his use of the purchase money and one per 
cent. additional for each month that elapses from the date 
of the sale until redeemed." 

Section 2201 provides that redemption from the tax sale may 
be made by the owner at any time within thirty-six months from the 
date of the purchase, or at any time prior to the giving of notice of the 
application for deed. 

Section 2213 provides the form of tax deed, while Section 2215 
provides: 

"The deed conveys to the grantee the absolute title to I the 
lands described therein, as of the date of the expiration of 
the period for redemption, free of all incumbrances, except 
the lien for taxes which may have attached subsequent to 
the sale;" 

It is apparent from these provisions of the statute that the title 
does not pass to the purchaser of a tax sale certificate, but that he 
only acquires the lien of the State pending the thirty-six months within 
which the property may be redeemed, and that title only passes upon 
the execution of a deed after this period upon giving notice of applica­
tion for the deed. This being true, it necessarily follows that the 
lien of personal property taxes of the original owner of the land 
provided for in Section 2153, attaches to the land during the thirty­
six months' period after the date of the tax sale certificate. 

It is my opinion, therefore, that the County Treasurer must accept 
the taxes on the real estate without demanding the personal prop­
erty tax assessed against the former owner, as to the property involved 
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in your first question; but, as to that involved in your second ques· 
tion, he must be paid the tax on the real estate as well as that as­
sessed on personal property belonging to the owner. 

Very truly yours, 

WELLIXGTON D. RANKIN, 
Attorney General. 

County Surveyor-Duty to Keep Records Mandatory­
Must Obtain the Approval of the Board-Compensation Con­
sidered in Computing Indebtedness. 

The duty of the County Surveyor to keep the records 
provided for by Section 4837 of the Revised Codes of 1921 
is mandatory. The County Surveyor must obtain the ap­
proval and direction of the Board of County Commissioners 
before performing such duties. 

The salary of a County Surveyor must be considered as 
an indebtedness on the part of the county in determining 
whether the county has exceeded the constitutional limitation 
of indebtedness. 

L. Q. Skelton, Esq., 
State Examiner, 

Helena, Montana. 

My dear Mr. Skelton: 

You have requested my opinion on the following questions: 

1. Are the duties prescribed for the County Surveyor in 
Section 4837, Revised Codes of 1921, mandatory? 

2. Must the County Surveyor obtain' the approval of the 
Board of County Commissioners before he can perform such 
duties. 

3. Can the compensation paid the County Surveyor for 
performing his duties be considered as incurring an indebted­
ness on the part of the county? 

1. Section 4837, above referred to, reads as follows: 

"The county sUrYeyor shall keep in his office a record 
of all surveys and plats made or caused to be made by him, 
to be recorded in proper books provided for that purpose; and 
shall also keep on file and for record, in suitable plat books 
provided therefor, copies of all plats made or caused to be 
made by him, and have recorded therein a description of every 
public highway within the county; provided, further, that all 
such books of record, together with original drawings and or­
iginal book or, books of field notes, calculations, and computa­
tions shall be, are, and shall remain the property of the county, 
and preserved as such." 
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