
492

492 OPINIONS OF THE ATTORNEY GENERAL 

specific duty, does not operate to convert it into an act 
judicial in its nature. Such is not the judgment or discretion 
which is an essential element of judicial action.''' 

In the case of Huebner v. Nims, 94 N. W. 180, the Supreme Court 
of Michigan had this question under consideration and said: 

"It is for the board to determine the amount for which 
the bond shall be given, and the sufficiency of the sureties. 
In deciding these essentials it is acting at least quasi judicial
ly, and for an error of judgment its members are not to be 
mulcted in damages. In Reed v. Conway, 20 Mo. 22, it is said: 
'I do not think it necessary to cite further authorities to 
support the general propostion I laid down, viz., that where 
a ministerial officer does an act as a judge, or does a judicial 
act, which is within his power and jurisdiction, then, although 
an injury may arise to another, yet such officer is not liable 
to a civil action by the injured party, unless it be proved that 
the act was willful and malicious. The cases from Denio go 
further, and exempt such officer thus acting from all liability 
to civil action, however malicious or corru!>t his motives. 
Without agreeing to or dissenting from the views of the court 
in the two cases last cited, the authority of the highest courts 
in England and our country will bear out the propostion that 
the ministerial officer, acting judicially within his jurisdiction, 
is not liable, unless his acts be willful and malicious.' See the 
many cases cited therein; also Edwards v. Ferguson, 73 Mo. 
686; Chamberlain v. Clayton, 56 Iowa, 331, 9 N. W. 237, 41 Am. 
Rep. 101, and cases there cited." 

It is my opinion, therefore, that your Department is not liable 
in damages for an error of judgment in the exercise of discretionary 
powers relating to the determination of the sufficiency of sureties on 
bonds, but is liable only in the case of malice, fraud or corruption. 
As a matter of practice, however, the approval of personal bonds 
should be discouraged as much as possible, for the reason that an 
individual may be sufficient surety today and by reason of a change 
of circumstances be wholly insufficient tomorrow. 

Very truly yours, 

WELLINGTON D. RANKIN, 
Attorney General. 

State Board of Hail Insurance-Power to Alter Report 
of Appraisers With Respect to the Adjustment of Losses. 

Section 360 of the Revised Codes of 1921 construed to 
confer authority upon the State Board of Hail Insurance to 
review all reports of appraisers and to adjust all lopses. 
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E. K. Bowman, Esq., 
Chairman State Board of Hail Insurance, 

Helena, Montana. 

My dear Mr. Bowman: 

493 

I have your letter in the matter of the adjustment of certain 
hail insurance for the year 1921, from which it appears that the ad
juster allowed a loss of 90 per cent on the oat crop, and that, while 
this allowance was perfectly satisfactory to the parties who sustained 
the loss, it was deemed excessive by the Hail Insurance Board, and 
was, for that reason, reduced by the Board. 

The insured has questioned the right of the Board to reduce the 
award of the appraiser without resorting to arbitration, as provided in 
Section 360 of the Revised Codes of 1921. The provisions of this 
section, which are applicable, are as follows: 

"In case the party who has sustained the loss is dis
satisfield with and refuses to accept the adjustments made 
by the official appraisers, then he shall have the right. to 
appoint one disinterested person as appraiser, and the official 
appraiser shall appoint another person as appraiser, and the 
two shall select a third disinterested person, and the three 
shall then proceed to adjust the loss in the same manner as 
specified in the preceding section and the judgment of the 
majority shall be the judgment of said appraisers,· and shall 
be binding upon both parties as the final determination of 
said loss; * * 

"The state board of hail insurance shall examine all re
ports of appraisers and verify same, and adjust all losses, and 
for such purposes may order hearings, subpoena witnesses, and 
conduct examinations and do all things necessary to secure a 
fair and impartial appraisement of losses by hail." 

It is observed, from this section, that the right to arbitrate only 
exists where the party, who has sustained the loss, is dissatisfied, 
which does not apply to the facts in this case, the party being per
fectly satisf}ed with the original adjustment. 

However, under the provisions of the last paragraph of Section 
360, supra, the Board has authority to review all reports of ap· 
praisers, to conduct a hearing and to adjust all losses. This authority 
must necessarily vest in the Board, otherwise the Board would be 
bound by an appraisal even though it was apparent that it was er
roneous or even where it was fraudulently made. 

If the party, who has sustained the loss, is dissatisfied with the 
action of the Board, he, of course, can go into court and have the 
question of loss judicially determined, and, in this connection, the 
constitutionality of Section 360, providing for arbitration and making 
the findings of the appraisers binding, is questioned, as being an 
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attempt to delegate a judicial power in a manner not authorized by 
the Constitution, and to deprive courts of their right to hear and 
determine all judicial questions. 

Very truly yours, 

WELLIXGTON D. RANKI~, 
Attorney General. 

Workmen's Compensation Act-Employees of Livestock 
Sanitary Board Included in. 

The employees of the Livestock Sanitary Board, such as 
the State Veterinarian and the district deputies, are exercis
ing a part of the functions of government, and hence are 
officers of the State and are not covered by the provisions 
of the Workmen's Compensation Act. 

Whether other persons employed by the Livestock San
itary. Board are entitled to the benefits of the Act depends 
upon the character of work performed by them. 

Jerome G. Locke, Esq., 
Chairman of Industrial Accident Board, 

Helena, Montana. 

My dear Mr. Locke: 

You have requested this office to advise you whether the employees 
of the Livestock Sanitary Board should be included under the pro
visions of the Workmen's Compensation Act. 

Section 2840 of the Revised Codes of 1921 provides, in part, as 
follows: 

"Where a public corporation is the employer, or any con
tractor engaged in the performance of contract work for such 
public corporation, the terms, conditions and provisions of 
compensation plan No. 3 shall be exclusive, compulsory and 
obligatory upon both employer and employe." 

It appears from your letter that the Livestock Sanitary Board 
employees consist of four persons in the office, inclusive of State 
Veterinarian, eight district deputies on salary, and about fifty-two 
resident deputies who are practicing veterinarians in' several localities 
and are periodically employed by the Livestock Sanitary Board for 
certain specific duties. 

The provisions of the Workmen's Compensation Act afford com
pensation to employees, if within the provisions of the Act, but not 
to officers. The question of whether a certain person is an officer 
or an employee cannot be determined by the hazardous or non-hazardous 
character of his duties, neither can any hard and fast rule be laid 
down to determine when a person is an officer and when an employee. 
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