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"Any person who between the fifteenth oay of October of 
any year and the first day of October of tbe following year, 
[LIlnts, shoots, kills or captures, or causes to be ~hot, Killed 
or captured, any grouse, prairie chicken, sage hen, s~lge grouse, 
iool hen, pheasant, partridge, or who, during the open season 
~n any portion of the state of i'.lontana, shoots, kH13 or cap­
tures, or causes to be shot, killed or captured, more than fn e 
grouse, or prairie chickens, sage hens, sage grouse, fool hens, 
or pheasants, or partridges, in anyone day, or who sha~l ha·Je 
in their possession more than a total of five birds of any kin II, 
at anyone time, shall be guilty of a misdemeanor, and npon 
conviction thereof shall be punished accordingly." 

I am satisfied that it was the intention of this section to limit 
the number of birds that can be killed of all kinds in any :llle day 
by one person to five. In the Session Laws of 1921, in which it appears 
as Section 19 of Chapter 238, the words "any kinds" occur, but as 
published in the Revised Codes of 1921 the section contains the wor(ls 
"any kind." However, I am satisfied that this expression means "all 
kinds." This is further borne out by Chapter 173 of the Laws of 1917, 
Section 39 of which reads as follows: 

"Any person who between the first day of October 
of anyone year and the fifteenth day of September of the 
following year wilfully shoots or kills or causes to be shot 
or killed any grouse, prairie chicken, fool hen, sage hen, 
pheasant, or partridge, and who, during the open season in any 
portion of the State of Montana, shoots or kills or causes to 
be shot or killed more than five grouse or :prairie chicken or 
fool hens, sage hens, pheasants or partridges in anyone day 
or 1cho shall have in their possession more than (l) total of 
five birds at anyone time, shall be guilty of a misdemeanor 
and punished accordingly." (Italics ours.) 

There is no question that this section limited the total number 
of birds that could be killed of all kinds in anyone day to five, and I 
believe that is undoubtedly the intent under Section 3701, supra, which 
is the present statute. 

Very truly yours, 

WELLINGTON D. RANKIN, 
Attorney General. 

County Printing-Duty of County High School Board 
and County Fair Board to Give Printing to the County 
Printer. 

It is the duty of the County High School Board and the 
County Fair Board to give their printing orders to the printer 
contracted with by the County Commissioners. 
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w. H. Gray, Esq., 
County Attorney, 

Libby, Montana. 

My dear Mr. Gray: 
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I have your letter in which you ask whether it is necessary for 
the County High School Board and the County Fair Board to give their 
printing orders to the county printer the same as other county print­
ing work. 

Both the County High School and the County Fair are county 
institutions. The general principle of law with regard to county of­
ficers and their power to contract is found in 15 C. J. 540, and is 
as follows: 

"A county is not bound by a contract beyond the scope 
of its powers or foreign to its purposes, or which is outside the 
authority of the officers making it. In this connection it is the 
rule that the authority of a county board to make contracts 
is strictly limited to that conferred, either expressly or im­
pliedly, by statute, regardless of benefit to the county or of 
value received; and the same is true as to other county officers 
attempting to contract in behalf of the county. * * * All 
persons dealing with officers or agents' of counties are bound 
to ascertain the limits of their authority or power as fixed by 
statutory or organic law, and are chargeable with knowledge of 
such limits. No estoppel can be created by the acts of such 
agents or officers in excess of their statutory or constitutional 
power." 

Section 4482 of the Revised Codes of 1921, which covers the sub­
ject of county printing contracts, is in part as follows: 

"It is hereby made the duty of the county commissioners of 
the several counties of the state of Montana to contract with 
some newspaper, published at least once a week, and of gen­
eral circulation, * * * to do and perform all the printing 
for which said counties may be chargeable, including all legal 
advertising required by law to be made, blanks, blank-books, 
stationary, election supplies, loose-leaf forms and devices, of­
ficial publications, and all other printed forms required for the 
use of such counties, at not more than the following prices: 

* * * 
This section was under consideration by our Supreme court in the 

case of Hersey v. Neilson, 47 Mont. 132, and the constitutionality of 
the statute was upheld. The court there said: 

"The manner in which printing co!J.tracts shall be let is one 
of legislative or governmental policy, a question with which 
the courts have nothing to do." 
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In the case of Hill County v. Shaw & Borden Co., 225 Fed. 475, 
where the Federal court had under consideration the construction 
of this section, the following language was used: 

"It will be premised that the plaintiff's contract was and 
is illegal and void because prohibited by law. The law requires 
the commissioners of the county to contract with some news­
paper of the county, and the newspaper contracted with to sub­
let, if at all, to some newspaper of the state. The requirement 
is a prohibition against contracting with any other parties than 
those specified, and any contract in derogation thereof is 
nugatory and void." 

The court quoted from the California Supreme Court in the case 
of Swanger v. Mayberry, 59 Cal. 91, 94, as follows: 

"'The general principle,' says the Supreme Court of Cal­
ifornia, 'is well established that a contract founded on an 
illegal consideration, or which is made for the purpose of fur­
thering any matter or thing prohibited by statute, or to aid or 
assist any party therein, is void. This rule applies to every con­
tract which is founded on a transaction malum in se, or which 
is prohibited by statute, on the ground of public policy.''' 

The court, however, in this case held that where a contract for the 
purchase of property which has been converted by the buyer was 
merely malum prohibitum and did not contravene public policy, and if 

no penalty was imposed for a violation of the statute, there could be 
a recovery on a quantum meruit or of the property itself or in trover. 

However, in the case of School District No. 2 v. Richards, 62 
Mont. 141, 205 Pac. 206, our Supreme Court held that where a contract 
was entered into by a school board in violation of the provisions of 
the statute requiring advertisement for bids to be published that a 
recovery could be had of the purchase price where it was impracticable 
or impossible to restore the subject-matter of the contract. 

15 Corpus Juris, at page 544, lays down the following rule with 
reference to the duty of county boards to contract for county printing: 

"By virtue of statutory provisions, it is generally within the 
power, and it is the duty, of a county board to contract for 
all county printing and stationery." 

In the case of Sparks v. Kaufman County, 194 S. W. 605, it is held 
that a county clerk has no authority to acquire new typewriters, by 
purchase or exchange, or expend money for postage stamps, although 
such supplies are necessary in conducting his office, such authority 
being reposed in the county pommissioners, if in anyone. 

To the same effect is the case of American Disinfecting Co. v. 
Freestone County, 193 S. W. 440. 
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I am, therefore, of the opinion that only the Board of County 
Commissioners has authority to contract for county printing and that 
in any even~ county printing must be done by the paper holding the 
county contract. 

Very truly yours, 

WELLINGTON D. RANKIN, 
Attorney General. 

Workmen's Compensation-Election of the Employee to 
Accept the Benefits of the Act-Power of Board to Deny 
Motion to Dismiss. 

Held, under the facts stated in the opinion, that the em­
ployee in question elected to be bound by the provisions of 
the Workmen's Compensation Act and that the Board had 
the power to deny the motion to dismiss the application. 

Jerome G. Locke, Esq., 
Chairman Industrial Accident Board, 

Helena, Montana. 

My dear Mr. Locke: 

You have submitted to me a motion of one Stojan Babich for dis­
missal without prejudice of his claim for compensation under the 
Workmen's Compensation Act, and ~equest advice as to your power to 
dismiss such claim over the objection of the employer. The facts, 
as set forth in your letter, are as follows: 

Stojan Babich, an employee o~ the Butte and Superior Mining 
Company, met with an injury on March 23, 1920. The employer was 
operating under Plan 1 of the Workmen's Compansation Act. The 
emplQyee filed a claim for compensation, which was allowed, and he 
received compensation up to May 24, 1920, when he returned to 
work, notifying the Industrial Accident Board of that fact. 

On March 1, 1922, he filed a claim for further compensation, 
claiming that the disability had continued and become aggravated. 
Before this claim had been acted upon by the Industrial Accident 
Board, the employee commenced action against the employer in the 
courts for damages resulting from the acci.dent. The employer set 
up as a defense to this action the fact that a claim for compensation 
was pending before the Industrial Accident Board, whereupon the 
employee filed this motion to dismiss without prejudice. 

It cannot be denied that the employee in filing this claim accepted 
the provisions of the Workmen's Compensation Act. He had the 
privilege of either method of relief, viz., through the Industrial Ac­
cident Board or through the courts, but could not pursue both at 
the same time, and having elected to take the relief through the 
Board, he was estopped from an action in Court. 

Sec. 2839, Rev. Codes of 1921; 
Shea v. North-Butte Mining Co., 55 Mont. 522, 179 Pac. 499. 
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