
470

470 OPINIONS OF THE ATTORNEY GENERAL 

This section provides that taxes shall be levied at the same time 
and in the same manner as other taxes are levied. 

Section 2150 of the Revised Codes of 1921 provides: 

"The board of county commissioners of each county must, 
on the second Monday in August, fix the rate of county taxes 
and designate the number of mills on each dollar of valuation 
of property for each fund, and must levy taxes upon the taxa­
ble property of the county." 

It is, therefore, apparent that no levy is made until the second 
Monday in August. The school term usually begins in September, but 
taxes have then been levied, and, although not collected until the 
thirtieth of November, warrants may be issued against them in antici­
pation of the fact that they will be collected at that time. This is not 
true, however, of warrants drawn prior to the second Monday in August, 
as there is no levy to anticipate, unless it be a special levy upon a 
vote of the taxpaying freeholders of the district. While warrants might 
be issued in violation of express statutory provision, still, in my 
opinion. no action could be maintained against the district for dis­
counting the warrants. (Jay v. School District, 24 Mont. 219). 

Everyone dealing with public officers is bound to know the extent 
of their authority, as they have only such powers as are expressly 
given them by statute. (22 R. C. L. 459, Sec. 119). 

Very truly yours, 

WELLINGTON D. RANKIN, 
Attorney General. 

Homestead in Reclamation Project-Whether Taxable 
Before Issuance of Final Certificate. 

Homesteads within a reclamation project are not taxable 
until the final certificate has been issued. 

B. P. Sandlie, Esq., 
County Attorney, 

Malta, Montana. 

My dear Mr. Sandlie: 

This office is in receipt of your letter regarding the assessment 
of homesteads within a reclamation project. 

You have submitted in connection with your letter a certificate 
by the Assistant Commissioner of the General Land Office showing 
that the applicant has sufficiently complied with the homestead law in 
regard to residence, cultivation and improvements, and that final cer­
tificate and patent will issue upon proof that, at least one-half of the 
irrigable area in the entry, as finally adjusted, has been reclaimed and 
that all charges, fees and commissions due on account thereof have 
been paid. 
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This office has formerly held that land situated within the Crow 
Reservation, and held under a contract of purchase from the United 
States, was not assessable until the final certificate had been issued. 
(See Vol. 4, Attorney General's Opinions, pp. 123, 444 and 466). 

However, this ruling was later changed and the decision in the case 
of United States v. Canyon County, reported in 232 Federal, page 985, 
was followed by Attorney General Ford in Vol. 8, Opinions of Attorney 
General p. 414. In the recent case of Irwin v. Webb decided by the 
Supreme Court of the United States, reported in advance opinions, 
April 15, 1922, Chief Justice Taft overruled the case of the United 
States v. Canyon County. In this opinion he used the following 
language: 

"We think, therefore, that the reason for the rule, making 
the acquisition of the equitable title the line between non­
taxability and taxability, is stronger in case of reclamation 
homestead entrymen than in the instances where, before the 
Reclamation Act, it always applied. * * * 

"It is argued that it is not government property which 
is sought to be taxed here before final certificate, but only the 
interest of the entryman. In the case at bar, the taxes were, 
in the first instance, assessed against the land, but later the 
board of supervisors changed the form of the assessment so as 
to insert the word 'equity' in the record. * * * It is enough 
to say that the entrymen did not have the equitable title until 
they received the final certificate, and their interest in the 
government's land, until that issued, was, for the reasons given, 
not taxable." 

From the foregoing, it is apparent that the certificate of the As­
sistant Commissioner is not suffiCient upon which to base the assess­
ment. As indicated by Judge Taft, the final certificate must first be 
issued. 

I shall answer your question as to whether the county may be 
compelled to refund taxes collected for previous years, in a separate 
comm unication. 

Very truly yours, 

WELLINGTON D. RANKIN, 
Attorney General. 

County Treasurer-Right to Refuse to Register Warrants 
for Claims for Future Rent of a Building. 

The County Treasurer has a right to refuse to register 
or pay warrants drawn upon claims presented to and allowed 
by the Board of County Commissioners for rent in advance 
for a certain building. 
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