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Mortgaged Property - Sale of - Whether Purchaser 
Liable Criminally. 

Sections 8291 and 11416 of the Revised Codes of 1921 
construed as not placing criminal responsibility upon a 
person for buying mortgaged property. 

Wiley J. Shannon, Esq., 
County Attorney, 

Cut Bank, Montana. 

\'[y dear Mr. Shannon: 

You have requested the opinion of this office as to whether the 
provisions of Section 8291, Revised Codes of 1921, or Section 8689, 
Revised Codes of 1907 (Sec. 11416, Rev. Codes of 1921), or either of 
them, apply to the purchaser of mortgaged property under the follow­
ing circumstances: 

"A executes a chattel mortgage to B and with the oral 
consent of B sells the mortgaged property to C who knows 
of the existence of the chattel mortgage, and takes the prop­
erty with the oral understanding that he is to pay the amount 
due upon the mortgage. C subsequently secretes the property, 
or removes or sells the same, or a portion thereof, and B 
forecloses his chattel mortgage, securing a deficiency judg­
ment. C refuses to disclose the whereabouts of the property 
at the present time." 

The provisions of Section 8291 referred to are as follows: 

"Any person who has executed a mortgage upon personal 
property, except locomotives, engines, rolling-stock of a rail­
road, steamboat machinery, and vessels in actual use, who 
shall, during the existence of the lien or title created by such 
mortgage, remove the same from the county where said prop­
erty was situated at the time of the execution of the mortgage, 
or in case of a mortgaged crop, from the land on which the 
same was grown, or sell or remove said property or crop, or 
any part thereof, without the consent in writing of the mort­
gagee first had and obtained, shall be guilty of a misdemeanor, 
but if such sale be made, or removal had, with intent to 
deprive the mortgagee of his claim thereto, or interest therein, 
such person is guilty of larceny, and shall be punished in the 
same manner and to the same extent as for larceny of the 
property so removed or disposed of." 

while Section 11416 Revised Codes of 1921 provides: 

"Every person who, after mortgaging any personal prop­
erty, except railroad locomotives, railroad engines, rolling-stock 
of a railroad, steamboat machinery in actual use and vessels, 
removes or causes to be removed, or permits the removal of 
&uch mortgaged· property from the county, where it was situated 
at the time it was mortgaged, without the written consent of 



458

• 

458 OPINIONS OF THE ATTORNEY GENERAL 

the mortgagee, with the intent to deprive the mortgagee of 
his claim thereto and interest therein; and every person who, 
after m(l,tgaging any personal property of any kind or character 
whatso"ver, voluntarily sells or transfers any such mortgaged 
prOllerty without the written consent of the mortgagee, and 
with the intent to defraud such mortgagee of his claim thereto 
and ;nterest therein, or with the intent to defraud the pur­
chaser thereof, of any money or thing of value, is guilty of 
larceny." 

It is apparent that both of these sections are aimed at the person 
mortgaging the property and are intended for the protection of the 
mortgagee, and that if the mortgagee waived the protection afforded by 
the provisions of these sections, or either of them, by consenting to the 
sale of the mortgaged property, that the penalty does not attach to 
the person who purchased the mortgaged property. The mortgagee 
had a right to foreclose his mortgage when notified of the sale, or 
to acquire a new mortgage from the purchaser, who is then subject 
to the provisions of these sections. N'ot having done so, I am of the 
opinion that no criminal responsibility attaches to the purchaser under 
either of these sections under the facts that you have submitte(l 

Very truly yours, 

WELLINGTON D. RAXKIX, 
Attorney General. 

State Highway Commission - Assignments - Whether 
Blanket Assignment Must Be Recognized. 

A blanket assignment for money due or to become due 
under an existing contract must be recognized by the State 
Highway Commission. 

Geo. W. Lanstrum, Esq., 
State Highway Commissioner, 
Helena, Montana. 

My dear Mr. Lanstrum: 

I have your communication in which you ask whether the State 
Highway Commission must accept a blanket assignment covering all 
moneys due or to become due incident to the prosecution and com. 
pletion of a certain work under a construction contract. 

The Supreme Court of this State, in the case of Rate v. American 
Smelting & Refining Co., 56 Mont. 277, has held that an assignment 
of wages to be earned in the future, under an existing employment, 
is valid. This is the rule announced by the authorities generally, and 
there is no doubt but that an assignment may be made of money which 
is due, or which may in the future become due. (5 C. J. pp. 864 and 
868. ) 
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