
411

OPINIONS OF THE ATTORNEY GENERAL 

"It is expressly stipulated that in no event shall the ag
gregate liability of the Surety for anyone or more defaults or 
the principal during anyone or more years of the surety
ship under the bond hereinabove referred to, as extended by 
this or any other extension thereof, exceed the amount specI
fically set forth in said bond or any existing certificate chang
ing the amount of said bond." 

411 

Section 4139 of the Revised Codes of 1921 requires under penalty 
that abstractors of title furnish bond in the penal sum of $5,000, 
running to the State of Montana. for the use of any person aggrieved 
hy the acts of such abstractor. 

Section 4143 reads, in part, as follows: 

"The bond or undertaking herein provided for shall be 
in full force and effect for a period of one year, and shall be 
renewed annually." 

There is nothing in either of these sections authorizing the surety 
to limit his liability as provided in the above quoted stipulation, and 
In view of the requirement of Section 4143 that the undertaking 
f11all be renewed annually, it is my opinion that a renewal certificate 
containing said stipulation is insufficient and that a new and separate 
renewal bond should be required annually in order to comply with 
1 he above statute. 

Very truly yours, 

WELLINGTON D. RANKIN, 
Attorney General. 

Foreign Corporations-Fees to be Charged on Filing 
Articles of Incorporation or Certificate of Increase of Capital 
Stock. 

The rates prescribed by Section 145 of the Revised 
Codes of 1921 are to be charged to both domestic and 
foreign corporations, but in determining the proportion of 
the capital stock upon which this charge is to be made 
against foreign corporations Chapter 37 of the Laws of 
1915 is controlling. 

('. T. Stewa,rt, Esq., 
SE-cretary of State, 

Helena, Montana. 
My dear Mr. Stewart: 

You have requested my further opinion as to what fees you are 
authorized to collect from foreign corporations on filing their articles 
of incorporation, or certificate of increase of capital stock, in this State. 

You have called attention to t.b.e fact that Chapter 37 of the La,ws 
of 1915 provides for a minimum filing fee of $20, while Section 145 
of the Revised Codes of 1921 (Chap. 91 of the Laws of 1921) provides 

cu1046
Text Box



412

412 OPINIONS OF THE ATTORNEY GENERAL 

for a minimum filing fee of $50; also, that the charge per $1000 or 
('.~fljtal stock provided for by Chapter 91 is double the charge pro
vided in Chatper 37. You wish to know whether you are confined 
to the fee of $20, or whether you may charge $50 as a minimum fee. 

You have also called attention to the fact that, if the fees are 
collected under Chapter 37 for foreign corporations, domestic COf

porations will pay double these fees if collected under the provisions 
of Chapter 91. Chapter 91, being a later enactment than Chapter 37, 
would, in so far as it is in conflict with Chapter 37 and not in 
conflict with the opinion in the case of J. 1. Case Threshing Machine 
Co. v. Stewart, 60 Mont. 380, 199 Pac. 909, repeal the former Act by 
implication. 

This brings us to the question of what charge should be made 
per $1000 on the capital stock since Chapter 91 doubles the rate 
prescribed in Chapter 37. To charge the rate prescribed by the latter 
chapter to foreign corporations, while charging double that amount 
to domestic corporations for filing their articles of incorporation Of 

certificates of increase of their capital stock, would violate the pro
visions of Section 11 of Article XV of the Constitution, at least, so far 
as the domestic corporation is concerned. This section, in pan, 
provides: 

"And no company or corporation formed under the laws of 
any other country, state or territory, shall have, or be al
lowed to exercise, or enjoy within this state any greater rights 
or privileges than those possessed or enjoyed by corporations 
of the same or similar character created under the laws of 
the state." 

In the opinion of this office to which you refer, it was held that 
the clause repealing Chapter 37, contained in Chapter 91, was In
effective. However, the whole of Chapter 91 is not unconstitutional. 
The rate per $1000 charged by that chapter has nothing to do with 
the question of its unconstitutionality and must still control Chapter 
37 in that regard. 

A repealing clause in a statute, of which a part is unconstitutional, 
is applicable only to laws inconsistent with the operative provision 
of the act. 

People v. Meschling, 187 N. Y. 8, 10 Ann. Cas. 101, 10 L. 
R. A. (n. s.) 625; 

State v. Blend, 121 Ind. 514, 23 N. E. 511, 16 A. S. R. 411; 
Fisher v. Brayton, 145 Ind. 71, 32 L. R. A. 578. 

If, where the unconstitutional provision of the statute is stricken 
out, that which remains is complete in itself and capable of being 
executed in accordance with the apparent legislative intent, wholly 
independent of that which was rejected, it must be sustained. 

Dunn v. City of Great Falls, 13 Mont. 58, 31 Pac. 1017; 
Hill v. Rae, 52 Mont. 378, 158 Pac. 826; 
State ex reI. Evans v. Stewart, 53 Mont. 18. 
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The conclusion is that the rates prescribed by Chapter 91 (Sec. 
145 Revised Codes of 1921) are still to be charged both domestic 
and foreign corporations, but iq determining the proportion of their 
capital stock upon which this charge is to be made as regards foreign 
corporations, then or thereafter to be represented by its property or 
business in this State, you should look to the provisions of Chapter 
37, Laws of 1915. 

Very tr1.!ly yours, 

WELLINGTON D. RANKIN, 
Attorney General. 

Reclamation Projects-Taxation of Units Prior to Is
suance of Final Certificate. 

Units in a reclamation project, where the entryman has 
not received his final certificate, are not taxable by the 
State. 
W. J. Tighe, Esq., 

County Attorney, 
Great Falls, Montana. 

My dear Mr. Tighe: 

You have requested an opinion of this office as to whether or 
not settlers, who have filed on land subject to the Reclamation Act 
of 1902 in the Sun River Reclamation Project, should be compelled 
to pay taxes on the land covered by their eL.try prior to the issuance 
of final certificate, and if the land is subject to taxation, upon what 
basis should the taxes be levied? 

The question of the right of the State to tax land situated on the 
Crow Reservation, and held under a contract of purchase from the 
United States, was presented to former Attorney General Galen and 
the opinions thereon are found in Volume 4 of Opinions of Attorney 
General, at pages 123, 444 and 466. 

It was there held that the State could not tax such lands until the 
contract of purchase liad been fully complied with and the purchaser 
had a complete equitable title and only the legal title remained in 
the Government. (Citing case of Graff v. Ackerman, 38 Neb. 720.) 

See, also, Johnson v. County of Lincoln, 50 Mont. 253. 

Later the case of U. S. v. Canyon County, Idaho, reported in 232 
Fed. Rep., at page 985, was decided. 

In that case the question presented was whether taxes could be 
levied for county and local purposes on lands included within the 
Boise Reclamation Project, as well as land where patent had issued sub
ject to a lien of the United States, superior to all others. for future 
installments of water rents. The lands under this project fall into 
two classes. The first class comprises entries in which the entrymen 
have made proof before the Land Office in conformity with the pro
visions of the general homestead law, but have not yet fully complied 
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