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It is, therefore, my opinion that provision No. 1 of your regula
tions may be required of orchard owners, and upon failure the in
spector may carry out the provision and charge the cost of same to the 
orchard owner, subject to the condition that 3 pounds of arsenate 
of lead to 100 gallons of water is a reasonably necessary spray as 
compared with other solutions or applications, and subject to the 
further condition that application by a pump, capable of developing 
200 pounds pressure, and under thlil direction of an authorized in
spector of the Department of Agriculture, is likewise reasonable. As 
to the reasonableness of these two requirements this office passes 
no opinion, as those are matters that come within the expert knowledge 
of specialists in the horticulture field, and if they are, in fact, un
reasonable and unnecessary, the Department would enforce them at 
its own risk. 

Should the moth not be controlled by the regulations carried 
out as just stated, then the second provision or regulation of re
moval of fruit from the trees may be carried out by the inspector 
and the cost charged as above stated, provided that same is a neces
sary and reasonable regulation for the protection of the industry. 

Should the removal of the fruit still prove ineffective, and should 
the destruction of the orchard then become reasonably necessary for 
the eradication of the pest in the particular orchard destroyed and 
for the prevention of the spread of the pest, and thus a· necessary 
and reasonable regulation for the protection of the industry, this may 
then be done by the inspector and the cost charged as above stated. 

Very truly yours, 

WELLINGTON D. RANKIN, 
Attorney General. 

Deposits in Court-How Disposed of by Clerk-Interest 
Accruing Thereon. 

The Clerk of Court must deposit all funds received by 
him from "deposits in court" with the County Treasurer. 

The county is not entitled to the interest accruing on 
such funds. 

H. S. Magraw, Esq., 
State Examiner, 

Helena, Montan.a. 

My dear Mr. Magraw: 

You have submitted to this Department, for opinion, the follow
ing questions: 

1. Is it obligatory on the part of the Clerk of Court to deposit 
with the County Treasurer moneys deposited with the Clerk of Court 
as alimony, cash bail, I?oneys in litigation, etc.? 

2. Would interest accruing thereon belong to the county? 
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In the Revised Codes of 1907, under the title "Deposit in Court," 
Section 6706 reads as follows: 

"If money is deposited in court,it must be paid to the 
clerk who must deposit it with the county treasurer, by him to 
be held subject to order of the court." 

Section 8057, Revised Codes of 1907, provides as follows: 

"Whenever moneys are paid into or deposited in court, 
the same shall be delivered to the clerk in person, or to such 
of his deputies as shall be specially authorized by his appoint
ment in writing to receive the same. He must unless other
wise directed by law deposit it with the county treasurer, 
to be held by him subject to the order of the court. The 
treasurer shall keep each fund distinct, and open an account 
with each." 

From the two sections above, it is pla'in that the Clerk of Court 
has no discretion in the matter of handling such money. The law in 
both instances is mandatory. It says that he must deposit it with 
the County Treasurer. 

Referring to your second question, Section 1 of Chapter 88, 13th 
Session Laws, requires the County Treasurer "to deposit all public 
moneys in his possession and under his control, excepting such as 
may be required for current business, in any solvent bank or banks 
located in his county * * * "; and further provides that "all 
interest paid and collected on such deposits shall be credited to the 
general fund of the county." 

The question now arises: Are such funds "public funds" in so far 
as to bring them within the provisions oj Chapter 88, supra? 

It has been held that interest on the money of litigants deposited 
by a county official does not belong to the county. (15 C. J. 51G.) 

In the case of "In re Controller's 52nd Annual Report," 59· Pa. 
Superior Ct. 450, it was held as follows: 

"A county cannot claim interest allowed and paid over to 
a sheriff by a bank on moneys belonging to litigants deposited 
in the name of the sheriff." 

The funds in question are really in the class of trust funds and 
as such cannot be considered as public funds within the meaning of 
ChaItter 88, supra. If the County Treasurer deposits them in banks 
with other funds he does so merely for protection of the funds, and 
not because the law requires him to do so. He might keep these 
funds in his personal possession being responsible therefor under 
his official bond (Sec. 6706, supra), without violating Chapter 88, 
supra. If, on the other hand, he does deposit the funds, and interest 
accrues thereon, it would become part of tb,e distinctive fund and 
should so be accounted for. 
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It is, therefore, my opinion that the Clerk of Court must deposit 
all funds received by him from deposits in court, with the County 
Treasurer, and that interest accruing thereon does not belong to the 
county but should be credited to the respective funds. 

Very truly yours, 

WELLINGTON D. RANKIN, 
Attorney General. 

Seed Grain Liens-Action in Conversion Against Banks 
and Elevators. 

An. elevator company buying grain upon which the 
county holds a seed grain lien duly recorded and paying the 
money to a bank, and the bank to whom it is paid, are both 
liable in an action in conversion, particularly if they have 
actual knowledge of the lien of the county. 

M. L. ~arcells, Esq., 
County Attorney Stillwater County, 

Columbus, Montana. 

My dear Mr. Parcells: 

You have requested my opinion as to whether an action in conver
sion will lie against elevators buying, and banks receiving, the payment 
for grain against which the county held seed grain liens under the 
provisions of Chapter 19, 15th Extraordinary Session Laws. 

Section 22 of said Chapter 19 provides that the applicant for seed 
grain must sign and acknowledge a contract, which shall have the 
same effect as a promissory note, the amount of which, with the 
interest thereon, shall be a lien upon all property, both real and 
personal, owned by the applicant, if he be the owner of any real 
property, which property must be particularly described in the ap
plication, and shall also be a lien upon all crops grown from such 
seed grain. It provides further, that if the applicant be a rentee 
or tenant, the amount shall be a lien upon the land upon which said 
seed is grown, unless the County Commissioners waive such lien by 
indorsement on the contract. This section further provides that, if 
the amount due be not paid by October 20th following the harvesting 
of the crop grown from said seed grain, it shall be levied as a tax 
against the property, real or personal, and collected in the same man
ner and at the same time as other taxes are collected. 

Section 23 provides for the filing of this contract, which there
upon becomes a just and valid lien upon all the property above men
tioned, and prior to all liens and encumbrances against or upon said 
property, except liens or encumbrances filed or recorded prior to the 
fHing of the said contract, and except thresher and labor liens for 
the threshing, harvesting or planting of the crop, and makes the 
filing of the contract full and sufficient notice to all persons of the 
existence and extent of the liens created thereby. 
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