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ceipt therefor, shall set a date for hearing protests, .. .. 
* provided that such herd districts may be abolished at any 
time upon proceedings as hereinbefore set forth for the es
tablishment of such herd districts." 

A district created under the provisions of Chapter 74 of the Laws 
of 1917 would continue in existence and its boundaries could not be 
changed except to include contiguous and adjoining territory as pro
vided in Chapter 167 of the Laws of 1919. There being no provision 
of law for changing its boundaries so as to include any part of it in 
another district, the County Commissioners would be without jurisdIc
tion to change the boundaries by including part of the land in another 
district. 

It is an elementary principle of law that County Boards have 
only such powers as are expressly given by statute, or such as are 
necessarily implied from thpse expressly given. (Yegen v. Board of 
County Commissioners, 34 Mont. 79). To permit a portion of a dis
trict already created to be included in another district would be 
equivalent to abolishing the district in a manner not provided by the 
statute. Since by this method part of it could be included in one 
district and the remainder in another, and so large a portion could 
be cut off as to leave the remainder incapable of functioning as a 
district, it would follow that the only method of accomplishing the 
purpose aimed at in your question would be to dissolve the old 
district and form a new one. It would seem that there could be no 
objection to both petitions being circulated and presented at the same 
time, having the one to dissolve acted upon first and the other im· 
mediately presented to the Commissioners, so that you would have 
a nE-W district immediately in existence at the date of the expiration 
of the old. 

From the foregoin'g it would necessarily follow that the status of 
rvl1ions of the district could not be changed except in the manner 
inclicated. 

Very truly yours, 
WELLINGTON D. RANKIN, 

Attorney General. 

County Commissioners-Publication of Proceedings in 
a Newspaper-Whether Mandatory. 

Publication of the proceedings of the Board of County 
Commissioners in a newspaper is not mandatory. 

The purpose of publication is to furnish information to 
the taxpayers and citizens, and this may be done by a pub
lished report in a newspaper, pamphlet, or by posted notices. 

Unless a very substantial amount can be saved Boards 
of County Commissioners should cause their proceedings to 
be published in a newspaper, that method of publication be
ing recognized as the most effective for furnishing informa
tion to taxpayers and citizens. 
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E. E. Collins, Esq., 
County Attorney, 

Billings, Montana. 
My dear Mr. Collins: 

401 

You have asked whether in my opinion it is mandatory for the 
Board of County Commissioners to publish their proceedings and state
ment as provided by Subdivision 21 of Section 2894 of the Revised 
Codes of 1907, as amended by Chapter 15, Laws of 1919. This section 
in so far as applicable, provides: 

"The Board of County Commissioners has jurisdiction. 
and power under such limitations and restrictions as are 
prescribed by law: * * .. 

"21. At the adjournment of each session of the board to 
cause to be published in a newspaper, or otherwise, a fair state
ment of all its proceedings, and annually a statement of the 
financial conditions of the county." 

From an examination of the various subsections under this 
section, numbering 27 in all, it will be observed that all except Sub
section 21 relate to those purposes for the performance of which the 
county is created, as, to supervise county officers; create townshIp, 
school and road districts and election precincts; manage and improve 
highways; provide for indigent sick and dependent poor; provide 
county buildings; sell real or personal property; examine and allow 
accounts; levy taxes, equalize assessments; direct prosecutions and 
defend actions to which the county is a party; grant licenses; fix 
compensation of county officers when not provided for; fill vacancies 
in office; represent the county and care for county property; adopt 
a seal; borrow money; issue bonds and make rules for its own govern
ment. 

All of the other subsections of Section 2894, except Subsection 21, 
which was adopted March 6, 1895, and Subsection 27, which was 
adopted in 1905, were included in the original Code. 

Subsection 21 does not deal with any power necessary to the 
administration of the county government. This section (2894) is deal
ing with powers of the Board and the powers there conferred would, 
no doubt, in many instances also imply a duty, especially where neces
sary to enable the county to function as such. No such implication 
attaches to Subsection 21. 

Furthermore, where publication is made a duty by the Codes, It 
is required to be made in some newspaper of general circulation, and 
usually required to be published in the county a specified number or 
times. Subsection 21 is entirely silent as to where publication is to 
be made, nor does it require publication to be made in a newspaper 
of any kind. This subsection reads: "cause to be published in a 
newspaper, or otherwise." 

By the use of the words "01' otherwise," the Legislature evidently 
intended that publication could be made in some other manner than 
through the medium of a newspaper. 
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In the case of State ex reI. Torreyson v. Grey, 32 Pac. 190, the 
Supreme Court of Nevada had occasion to define the term "publish" 
as used in a constitutional provision providing that proposed amena
ments "shall be published for three months next preceding the time 
of making such choice." The court said: 

"A 'publication' is defined in the dictionaries: 'The act of 
publishing or making known; notifying or printing; procla
mation; divulgation; promulgation,-as the publication of 
the gospel; the publication of statutes or edicts.' 'Published' 
is defined by Worcester as the act of publishing or making 
public; by Webster, the act of publishing or making known; 
notification to the people at large either by words, writing, 
or printing; by Bouvier, as the act by which a thing is made 
public." 

The Supreme Court of Wisconsin, in the case of Sholes v. The 
State, 2 Piney's Wisconsin Reports, 499, 511, also defined the term 
"publication" in a similar manner under a constitution providing for 
the publication of tlle Revised Codes. The court said: 

"Section 21, article 7 of the constitution, directs that the 
legislature shall provide for the speedy publication of all statute 
laws, and of such judicial decisions as may be deemed ex
pedient. 

"This provision we do not regard as dependent upon or 
necessarily connected with the provisions in relation to print· 
ing. While it is true that the employment of the art of 
printing is th,:: best means of publication, still publication 
cannot be confined to the limited signification of mere print
ing, but comprehends the exercise of additional labor and 
skill. This provision implies a discretion to be exercised in 
the method of publication; for instance,-that the general laws 
which cannot be in force until published, shall be publishe~ 

in the public journals, that being the most speedy method; or 
in pamphlet form, that being more convenient for many pur
poses; or even by proclamation at the door of the court house 
in each county, and that the whole body of the laws and 
the decisions of the supreme court shall be published in the 
more permanent form of a bound book. All these would be 
different forms of publication, and all would answer the con
stitutional requirements; and it is obvious enough that in many 
instances the object could not be accomplished under a con
tract for mere mechanical printing." 

It is my opinion that publication in a newspaper is not manda
tory, but that the public is entitled to know, either by published report 
in a newspaper, pamphlet, or by posted notices, how their business has 
been handled by the Commissioners, and that unless a very substantial 
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amount can be saved the Commissioners should cause their proceed
ings to be published in a newspaper, inasmuch as this is recognized 
as the most effective means of furnishing the information to the 
taxpayers and citizens. 

Very truly yours, 

WELLINGTON D. RANKIN, 
Attorney General. 

Foreign Corporations-Fees to be Collected by Secretary 
of State. 

Chapter 37 of the Laws of 1915 held not to be repealed. 
Foreign corporations filing copies of their articles of in

corporation with the Secretary of State, as provided for by 
Section 6651 of the Revised Codes of 1921, must pay the 
filing fees provided for in Section 145 of the Revised Codes 
of 1921, applying to foreign corporations, except such fees 
as are based upon the amount of the capital stock of such 
foreign corporations, and as to this they must pay the fees 
provided for in Chapter 37 of the Laws of 1915. 

c. T. Stewart, Esq., 
Secretary of State, 

Helena, Montana. 

My dear Mr. Stewart: 

You have requested my opinion relative to the proper fee to be 
charged to foreign corporations filing articles of incorporation and 
statements under Section 4413 et seq., Revised Codes of 1907, as 
amended by Chapter 264 of the Laws of 1921. (Section 6651, Revised 
Codes of 1921.) 

These fees were fixed by Section 165, Revised Codes of 1907, as 
amended by Chapter 91, Laws of 1921 and were based upon the 
capital stock of the foreign corporations tendering the articles or 
statements. 

However, the Supreme Court of this State, in the recent cases of 
J. I. Case Threshing Machine Co. v. C. T. Stewart, as Secretary of 
State, 60 Mont. 380, 199 Pac. 909, and General Electric Co. v. Stewart, 
60 Mont. 387, 199 Pac. 911, has held that a fee based upon the entire 
capital stock of a foreign corporation doing business in this State 
is invalid as conflicting with the United States Constitution. The 
court says in the former case, page 386: 

"Whatever difference of opinion may have existed hereto
fore respecting the power of a state to exact an excise tax 
as a condition precedent to the right of a foreign corporation 
to do business therein, further discussion of the subject must 
now be deemed foreclosed. A statute which imposes the tax 
upon the total capital stock when only a portion thereof is 
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