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4 OPINIONS OF THE ATTORNEY GENERAL 

W. C. Husband, Esq., 
County Attorney of Wheatland County, 

Harlowton, Montana. 

My dear Mr. Husband: 

You have submitted to this Department for opinion the following 
question: "Are the outgoing officers of a county, together with their 
deputies and clerks, entitled to the pay for the two days in January 
preceding the day their successors took charge of the offices?" 

1st. All county officers, except county treasurers, take office on the 
first Monday of January following their election (Sec. 2960, R. C.); 
therefore, such officers would not be entitled to draw any pay for that 
portion of the month preceding the day they took the oath and assumed 
the duties and responsibilities of their respective offices, as they were 
not county officers preceding that day. They hold office for a term 
of two years (Sec. 2960, R. C.) from and including the first Monday 
of the year they take office, to and excluding the first Monday of Jan­
uary of the year when their respective successors take over the office. 
They do not hold until their respective successors are elected and 
qualified. Should the successor not qualify on the day prescribed by law 
for assuming office, the office would become vacant, to be filled as 
provided by law. 

2nd. The law makes no deduction of pay for Sundays and holidays. 
The salary of each officer and deputy is fixed by the year and not by 
the month (Chaps. 221 and 222, 16th Legislative Assembly, 1919). 

It is, therefore, my opinion that the outgoing officers, deputies and 
clerks are entitled to pay for the first and second days of January, 
1921, and that the salary of the new officers, deputies and clerks begins 
on the first Monday of January, or January 3, 1921. 

Very truly yours, 

WELLINGTON D. RANKIK, 
Attorney General. 

Firemen's Relief Association Funds-For What Disbursed 
-Interest Credited to What Fund. 

Funds belonging to the Firemen's Relief Association 
of a city cannot be expended for a fire-alarm. 

Accruing interest on funds belonging to Firemen's Re­
lief Association should be credited to and added to the said 
fund. 

R. S. Mentrum, Esq., 
State Fire Marshal, 

Helena, Montana. 

My dear Mr. Mentrum: 

You have requested an opinion from this Department as to the 
following questions: 
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First. Can the City Council lawfully expend money belonging to 
the Firemen's Relief Association of the city for the purchase of a fire· 
alarm? 

Second. To what fund should the interest on the money belonging 
to the Firemen's Relief Association be credited? 

Section 11 of Chapter 129 of the, 12th Legislative Assembly, as 
amended by Chapter 66 of the 16th Legislative Assembly, provides that 
the funds belonging to the Firemen's Relief Association "shall be set 
aside as a special fund and may be appropriated and disbursed in the 
same manner as other funds belonging to the said city or association 
are appropriated and disbursed, but only for the following purposes, 
namely: (1) . For the use of sick, injured and disabled firemen of any 
fire q.epartment of said city, and their widows and orphans; (2). For 
the payment of pensions, pursuant to the provisions of sections 8 and 9 
of this act." 

Under the provisions of Chapter 129, supra, the members of the 
fire department of any city adopting the privilege of forming them­
selves into a Fire Department Relief Association of the city, become to 
all intents and purposes a benefit insurance society, among the powers 
of which conferred by said Act is that of accumulating a fund for 
the purpose of payment of sick benefits to sick, injured or disabled 
firemen, their widows and orphans, and service pensions to retired 
members. This fund is created partially from licenses paid in each 
city under Section 4017, Revised Codes of 1907, and by tax levies 
under Section 3336, Revised Codes of 1907, and therefore becomes 
a trust fund for the sole purpose of the payment of the benefits above 
mentioned. 

The application of the fund of a benefit society is controlled by its 
charter or articles of incorporation or association, and the members 
thereof have no power to divert the funds from the purpose to which, 
under such charter or articles of incorporation or association, they 
have been dedicated. In this Firemen's Relief Association we have a 
benefit association organized under the statutes of the State for two 
purposes only, viz., to aid the sick, injured and disabled firemen, their 
widows and orphans, and to pay retirement service pensions. The fund 
created for that purpose does not belong to the city nor to the said 
association, but is in the hands of the city and association officers as 
trustees for the State. The laws of the State providing for the or­
organization of such associations specify the uses to which the 
funds may be put, and neither the City Council nor the officers or 
members of the association have any power to expend them for any 
other purposes. 

I find in Section 13 of Chapter 129, supra, the sources from which 
the funds for these associations shall be derived: 

"1. From interest, rents, gifts, or money from other sources. 
"2. From funds received from the state of Montana. 
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"3. From moneys raised by taxation under section 3336 of 
the Revised Codes of the state of Montana." 

The term "interest" used in this section can mean nothing else 
than the interest accruing upon the fund provided for in this Act, 
and plainly means that such interest shall be added to and become a 
part of that fund. 

It is, therefore, my opinion: (1) That the City Council cannot 
lawfully expend the funds belonging to this Firemen's Relief Associa­
tion for a fire-alarm; (2) That all interest accruing on that fund must 
be credited to the fund. 

Very truly yours, 

WELLINGTON D. RANKIN, 
Attorney General. 

State Banks-Surety on Bonds. 

A State bank under the laws of Montana has no power 
to become a surety on a bond. 

H. S. Magraw, Esq., 
Superintendent of Banks, 

Helena, Montana. 

My dear Mr. Magraw: 

I have your letter asking an opinion on the following question: 

"Whether or not a State bank is permitted legally to become 
surety on a bond." 

Section 4 of Chapter 89 of the 14th Session Laws of Montana de­
fines "commercial banks" as "any bank authorized by law to receive 
deposits of money, deal in commercial paper, or to make loans thereon, 
or to lend money on real or personal property, and to discount bills, 
notes, or other commercial paper, and to buy and sell securities, gold· 
and silver bullion, or foreign coins, or bills of exchange." 

Section 5 of the same chapter says a "savings bank" means "a 
bank organized for the purpose of accumulating and loaning the funds 
of its members, stockholders, and depositors, and which may loan and 
invest the funds thereof, receive deposits of money, loan, invest, and 
collect the same, with interest, and repay depositors with or without 
interest, with power to invest said funds and moneys in such property, 
securities, and obligations as may be prescribed by this Act; and to 
declare and pay dividends on its general deposits, and a stipulated rate 
of interest on deposits made for a stated period, or upon special terms." 

There is nothing to be found in the laws of this State giving a 
commercial or savings bank any powers beyond those set out in the 
foregoing sections. With the exception of those corporations, such as 
trust and guaranty companies, which are organized for the express 
purpose of becoming sureties for other persons or corporations, it is 
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