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390 OPINIONS OF THE ATTORNEY GENERAL 

H. W. George, Esq., 
Supt. State Orphans' Home, 

Twin Bridges, Montana. 

My dear Mr. George: 

You have requested my opllllOn on the following question: 

"Can the District Court committing a child to the State 
Orphans' Home, as a result of divorce proceedings, retain juris
diction over such child so as to prohibit the placing of such 
child by adoption after a period of one year has elapsed?" 

The Constitution of Montana, Section 11, Article VIII, among other 
things gives to the District Court jurisdiction "of actions of divorce 
and for annulment of marriage." 

Section 5770, Revised Codes of 1921, is as follows: 

In an action for divorce the court or judge may, before 
or after judgment, give such direction for the custody, care, 
and education of the children of the marriage as may seem 
necessary or proper, and may at any time vacate or modify 
the same." 

This section was construed in the following cases: 

Pearce v. Pearce, 30 Mont. 269; 
Brice v. Brice, 50 Mont. 388; 
Kane v. Kane, 53 Mont. 519. 

The jurisdiction of divorce proceedings being given to the District 
Court by the Constitution, and the jurisdiction of the children thereof 
remaining in the court, adoption of a child so within the jurisdiction ot 
the court, and against the court's order, would be an attempt to deprive 
the court of the jurisdiction conferred by the constitutional and 
statutory provisions above referred to. 

rt is, therefore, my opinion that the court has and retains jurisdIc
tion over a child committed by it to the Orphans' Home in connection 
with divorce proceedings so as to make a valid order preventing the 
placing of such child by adoption. 

Very truly yours, 

WELLINGTON D. RANKIN, 
Attorney General. 

Escheated Estate-Real Estate-Procedure. 
Real estate should not be sol~ and the proceeds 

escheated and turned over to the State Treasurer, but the 
real estate itself should be escheated. 
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Dean King, Esq., 
County Attorney, 

Kalispell, Montana. 
My dear Mr. King: 

391 

You have submitted to this office the question whether, where there 
are no known heirs to the estate so that the same would be subject 
to escheat, the real property should be sold and the proceeds turned 
over to the State Treasurer, or whether the real estate itself should 
be escheated. 

You have called attention to the opinion of a former Attorney 
General, found in Volume 8, at page 448. An examination of that 
opinion shows that it does not go into the question submitted by you 
as to whether the property should be sold and the proceeds es· 
cheated. 

An examination of the various statutes of Montana relating to 
escheats, discloses no authority to reduce the property to cash prior to 
the escheat proceeding to be instituted by the Attorney General, as 
provided in Section 9959 et seq. of the Revised Codes of 1921, and I 
find no authority elsewhere in the law authorizing a sale of the 
property, in the hands of an administrator, which would transfer good 
title to the same, except where such sale' becomes necessary for the 
payment of debts and claims against the estate. It follows that pro
ceedings to declare the estate escheated so as to vest title in the 
State, as provided by the sections above referred to, are necessary 
before any sale of the real property thereof can be had. 

Very truly yours, 

WELLINGTON D. RANKIN, 
Attorney General. 

Poultry-Whether Considered Live Stock. 

Chapter 262 of the Laws of 1921 construed not to in
clude .poultry or fowls. 
Chester C. Davis, Esq., 

Commissioner of Agriculture, 
Helena, Montana. 

My dear Mr. Davis: 

I received your letter inquiring whether poultry may be considered 
live stock under the provisions of Chapter 262 of the Laws of 1921 
for the purpose of assessing the same for the use of the Livestock 
Sanitary Board, and whether poultry may be ordered destroyed because 
affected by tuberculosis and the owner be compensated under the pro
visions of said Chapter 262, relating to compensation for destruction or 
tubercular live stock. 

In every law of the State relating to the live stock industry em
ploying the words "live stock" the legislation relates to animals, no 
mention of fowls or poultry appearing. 
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