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"We are unable to perceive from what principle the 
appellant (the taxpayer) should be held responsible for the 
acts of the respondent's (the county's) officers, who were 
neither controlled by him nor acting under his directions; and, 
if the respondent has paid out any of the money which it 
wrongfully obtained from the appellant, that affords no suf­
ficient answer in the present case." 

See, also: 

DuBois v. Lake County, 37 N. E. 1056; 
Lauman v. Des Moines Co., 29 Ia. 310. 

It is, therefore, my opinion that upon proper application for re­
fund of the poll tax of $3, known as the "bachelor tax," collected 
under Chapter 261 of the Laws of 1921, the same must be refunded 
under the provisions of Section 2222 of the Revi&ed Codes of 1921. 

Very truly yours, 

WELLINGTON D. RANKIN, 
Attorney General. 

Fish and Game-Right to Fish Within Enclosures of 
Other Persons. 

A fisherman going upon privately owned land for the 
purpose of fishing is as much a trespasser as if he went upon 
the land for any other purpose, and may be held responsible 
for the damage actually committed. 

C. A. Jakways, Esq., 
State Game Warden, 

Helena, Montana. 

My dear Mr. Jakways: 

You have requested a statement of the law as to the rights of 
persons holding Montana fishing licenses to go upon the property of 
others, and to fish within their enclosures. 

The law has been long established that, in the case of non­
navigable streams, the right to fish is an incident of the ownership of 
the land, and while the public have a general ownership in animals 
wild by nature, including fish, and all members of the public have 
equal rights to pursue and take the same, the right to fish is separate 
from the right to go upon or use the property upon which the 
stream is situated, and does not excuse the trespass committed by 
one going upon private property without permission or authority to do 
so. Consequently the going upon privately owned land for the pur­
pose of fishing is as much a trespass as going upon the same for 
any other purpose. 

There is, however, no statute of Montana making it a criminal 
offense to go upon the property of another for the purpose of fishing, 
although Chapter 36 of the Laws of 1915 makes it a misdemeanor 
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for one to hunt upon private property having posted thereon notices 
forbidding hunting or trespassing. The liability, therefore, of one 
going upon the lands of another for the purpose of fishing is a 
purely civil one, and such person can only be held for the damage 
actually committed. Chapter 36, supra, also makes it a misdemeanor 
to tear down or injure any fence or enclosure for the purpose of 
entering the land or premises of another, or to build a fire within 
the enclosure of another. 

Very truly yours, 
WELLINGTON D. RANKIN, 

Attorney General. 

Public Funds-Depository Bonds-Whether Foreign Cor­
Poration May be Accepted as Surety on Bond for Deposit­
Liability of County Commissioners. 

A bond executed by a foreign corporation, not authorized 
to do business in this State, cannot be accepted as a surety 
bond in this State. 

County Commissioners may be held personally responsi­
ble in the event of loss should they accept such a bond. 

H. F. Miller, Esq., 
County Attorney, 

Fort Benton, Montana. 
My dear Mr. Miller: 

You have submitted to this office the question of whether a 
foreign corporation, not authorized to do business in this State, can 
be accepted as surety on a bond covering a deposit of public funds 
under the provisions of Section 1 of Chapter 88 of the Laws of 1913, 
which provides that: 

"It shall be the duty of the county treasurer to deposit 
all public moneys in his possession and under his control 
* * * in any solvent bank or banks located in his county 
subject to National Supervision or State examination, as the 
Board of County Commissioners shall designate and no other. 
* * * The Treasurer shall take from such banks such 
security in public bonds or other securities, or indemnity 
bonds, as the Board of County Commissioners of such County 
may prescribe, approve and deem fully sufficient and neces­
sary to insure the safety and prompt payment of all such 
deposits on demand." 

An inquiry at the office of the Commissioner of Insurance dis­
closes the fact that this company is not authorized to do business in 
the State of Montana as a surety company, and, therefore, it has not 
complied with Section 6206 of the Revised Codes of 1921 which 
provides: 
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