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the payment of the premium. Conversely, when the bond Is terminated 
for any legal reason before your term of office has expired, the com
pany cannot be heard to say that it has the option to continue the 
hond in force and require the payment of the premium when the law 
does not require any such bond. 

While this matter has seldom reached the high courts of any 
jurisdiction, in the case of Fidelity & Deposit Co. of Maryland v. 
Libby, 101 N. W. 994, a situation almost identical with the present one 
arose and the court, in holding that a bond which did not stipulate how 
long it should remain in force left the obligee at liberty to decline to 
make payment and thus end the contract, used the following language: 

"The plaintiff contends that it is also implied that the 
obligation was to continue during the incumbency of Libby under 
his then present appointment as deputy; that he was not dis
charged from his office at the time of the giving the new 
bond, but remained continuously therein; and that the county 
board were powerless to impair the obligation of the contract, 
or to release the plaintiff from its obligation thereon. We 
suspect that, if it should turn out that Libby has defaulted 
since the expiration of the first year, the plaintiff will enter
tain a different opinion. The fair inference from the recitals 
in the application, of which both the treasurer and the county 
board had full knowledge, is that the plaintiff undertook to 
become and remain bound so long, and so long only, as the 
agreed annual premium should be paid in advance. In this 
respect the contract is of the same character as the ordinary 
policy of insurance, to which it is generally analogous, and 
out of which it grew. It is a contract for one year, renewable 
annually by the payment of a stipulated premium. If the 
premium is not paid, it 'lapses' or ceases to be obligatory as 
between the parties to it, * * *" 

It is, therefore, my opinion that there is no obligation upon your 
part or upon the part of the State of Montana to continue the $500,000 
bond in force or pay the premium thereon, but that, by giving notice to 
the company that executed the bond that you do not desire it continued, 
all obligation to pay further premiums thereon will cease, and that 
Chapter 229 of the Laws of 1921 requires only that you furnish bond 
in the sum of $200,000. 

Very truly yours, 

WELLINGTON D. RANKIN, 
Attorney General. 

Escheated Estates-Disposition of in Hands of Public 
Administrator. 

The court should make the proper order that the fund 
of an escheated estate be transmitted to the State Treasurer, 
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C. C. Rowan, Esq., 
County Attorney, 

Red Lodge, Montana. 

My dear Mr. Rowan: 

Your letter inquiring regarding the disposition to be made of the 
estate of Ben McGath has been received. 

In an opinion found in Volume 8, Opinions Attorney General, 448, 
it was held that where property of a decedent without known heirs 
is in the control of the Public Administrator, that officer is merely 
required to transmit the proceeds of such estate to the County Treas
urer, who will transmit the same to the Sta~e Trpasurer under the 
provisions of 10001 of the Revised Codes of 1921, and that the proceeds 
will there await further action instituted by the Attorney General to 
secure a judgment of escheat in accordance with the provisions of 
Sections 7089 to 7091 and 9959 of the Revised Codes of 1921. 

This is in accordance with a decision of the California Supreme 
Court in Miner's Estate, 76 Pac. 968. 

Under this opinion all that will be necessary at present is that the 
court make the proper order that the fund be transmitted to the State 
Treasurer as an escheated estate. 

The provisions relating to determination of heirship have applica
tion to persons desiring to establish their claims as heirs and not to 
escheated matters, and it will be unnecessary to bring ap.y action to 
determine heirship on behalf of the State, the determination of the 
right of the state being made under Sections 7089 to 7091 and 9959, 
supra. 

Very truly yours, 

WELLINGTON D. RANKIN, 
Attorney General. 

Board of County Commissioners-Funds Raised by Bond 
Issue for "Construction of Necessary Highways"-Authority 
to Use Money for "Upkeep of Roads"-Refusal of County 
Clerk to Draw Warrants. 

Money raised on the sale of a boud issue for the pur
pose of the "construction of necessary public highways" may 
not be expended by the Board of County Commissioners sole
ly for maintenance and upkeep of old roads not included in 
a systematic improvement of a road system. 

A County Clerk may not refuse to draw the warrants 
when properly alloyved and ordered paid by the Board of 
County Commissioners and approved by the Auditor. 
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