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schools, and in no case in excess of taxes levied. As no district can 
be created between the 1st day of June and the 1st day of September 
(See Sec. 403, Chap. 76, Laws of 1913), warrants issued before June 
1st would be issued prior to levy, and would be, except for the pro
visions of Chapter 97 of the Laws of 1921, issued without authority of 
law. In dividing a district, after taxes have been levied, th€ new 
district must get its proportion of the levy from the old district. 
Subdivision 3 of Section 405 of Chap. 196 of the Laws of 1919 provides 
for the division of funds in the following manner: When a new 
district is formed from one or more old ones, the school funds re
maining to the credit of the old district shall be divided, after pro
viding for all outstanding debts, except debts incurred for buildinl) 
and furnishing schoolhouses, on the basis of the school population. 

Manifestly it was the intention of the Legislature by this pro
vision to compel a new district to discharge its portion of indebt
edness represented by outstanding warrants, for legally warrants can
not be drawn beyond the amount levied, €xcept as provided in 
Chapter 97, supra, and must be paid out of the fund collected from 
taxes before the new district can receive part of such taxes. 

I a~, therefore, of the opinion that the Legislature did not intend 
that warrants should be included as a portion of the indebtedness 
authorized to be divided on a basis of the valuation of school prop
erty under the provisions of Subdivision 4 of· Section 405, but it wa~ 
the intention of the Legislature that such warrants should be paid 
from taxes levied on the whole district, and where warrants have 
been issued in excess of taxes levied and available revenues, this 
form of indebtedness should be divided on the basis of the assessed 
valuation between the two portions of the old district, as it is the 
basis on which it would have been paid if within the provisions of 
the Act in force at the time provision was made for division of the 
indebtedness and distribution of the funds. 

Very truly yours, 

WELLINGTON D. RANKIN, 
Attorney General. 

Deputy County Officers-Power of County Commis
sioners to Fix Salary of. 

Chapter 204 of the Laws of 1921 does not give the 
County Commissioners power to change the compensation of 
regular deputies as fixed by Chapter 222 of the Laws of 
1919, but their authority to fix compensation of deputies 
is limited to deputies employed temporarily. 
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D. L. Blackstone, Esq., 
County Attorney. 

Chinook, Montana. 
My dear Mr. Blackstone: 

You have inquired whether, by Chapter 204 of the Laws of 1921, 
the power is given to the Board of County Commissioners to fix the 
salaries of deputy county officers. A number of other inquiries from 
various counties have come to this office asking whether it is within 
the power of the Commissioners to increase the salaries of deputies 
in view of the provisions of Chapter 222 of the Laws of 1919 fixing 
salaries at "not less than" the amounts therein named, and in view 
of the amendment to said chapter contained in Chapter 204 of the 
Laws of 1921. 

Can the Board of County Commissioners, under the law as con· 
tained in these enactments, increase the salaries of deputy county of
ficers? 

Prior to its amendment, Section 2 of Chapter 222 of the Laws of 
1919 provided as follows: 

"The Boards of County Commissioners in the several 
counties of the State shall have the power to fix the com
pensation allowed any deputy or assistant under this Act, 
where any deputy or assistant is employed for a period of 
less than one year the compensation of such deputy or as
sistant shall be for the time so employed provided, the rate 
of such compensation shall not in any event be to exceed the 
rates fixed by this Act for similar deputies or assistants." 

As amended by Chapter 204 of the Laws of 1921, it provides as 
followr, : 

"The Boards of County Commissioners in the several 
counties of the state shall have the power to fix the com
pensation allowed any deputy or assistant under this act; 
where any deputy or assistant is employed for a period of 
less than one year the compensation of such deputy or as
sistant shall be for the time so employed; provided, the rate 
of such compensation shall not in any event be to exceed the 
rates fixed by this. act for similar deputies 
said Boards of County Commissioners shall 
the power to fix and determine the number 

or assistants; 
likewise have 
of all deputy 

county officers, provided, however, that the number of said 
deputies shall not be greater than the maximum fixed by 
lav:." 

Prior to the amendment of Section 2, supra, the Supreme Court, 
in the case of Modesitt v. Flathead County, 57 Mont. 216, 217, held 
that the County Commissioners had authority to fix the salary of a 
deputy only when deputies are employed temporarily, and that the 
Act itself fixed the salaries of the regular deputies. The court there 
used tho following language: 
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"The general purpose of the Act referreq to is to fix 
the annual compensation of the regular deputies of county 
officers, the rate being determined by the class within which 
each county falls, and to vest in the board of commissioners 
of each of the several counties the power to fix the com-
pensation of all other deputies or assistants. * * * 

"Section 1 has reference to compensation of deputies who 
are appointed by the several assessors in the counties of 
the fourth and fifth classes for services during the term. 
It fixes this at the annual minimum rate of $1,650, which is 
equivalent to the monthly minimum rate of $137.50. Section 
2 has reference only to deputies who may be appointed for 
temporary service during the busy months of the year when 
the assessors are engaged in obtaining schedules of the prop
erty of taxpayers from which to make up their assessment
rolls. As to the former, the board cannot decrease the com
pensation fixed by section 1. As to the latter, it is vested 
with discretionary power to fix the compensation at any rate 
it may deem expedient for the time during which the deputy 
serves, provided it does not exceed the rate fixed for regular 
deputies. The first sentence expressly confers the power to 
fix the compensation of those appointed for temporary ser
vice. The proviso then declares that 'the rate of such com
pensation shall not in any event exceed the rate fixed by 
this Act for similar deputies or assistants'; that is, for deputies 
or assistants whose compensation is fixed by section 1. The 
plaintiff, having accepted service under the order of the 
board, was entitled to receive the monthly compensation 
fixed by it and no more." 
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It is true that the punctuation as it appeared in Chapter 222 has 
been changed, and were we confined in reaching a conclusioIi to the 
changes in punctuation the conclusion would be reached that it is 
within the power of the County Commissioners to fix the compensa
tion of any deputy whether a regular or temporary one. But no 
word of the language has been changed, and in order to give any 
meaning to the clause, "provided, the rate of such compensation 
shall not in any event be to exceed the rates f·ixed by this act for 
similar deputies or assistants," it is necess~ry to hold that the amended 
section does not repeal the preceding sections of Chapter 222. This 
clause recognizes rates fixed by the Act as still in effect at the time 
of the enactment of Chapter 204. 

It is to be presumed that the Legislature knew of the decision of 
the Supreme Court in the Modesitt Case, supra, and if they intended 
to make a change with reference to the power of the board to fix the 
compensation of deputies, such intention would have been clearly ex
presse~. 



240

240 OPINIONS OF THE ATTORNEY GENERAL 

That the Legislature did not iutend to make any change in the 
Act in the way of punctuation may be ascertained from the history 
of the Act. When the original bill was introduced in typewritten 
form the punctuation of the part that was formerly Section 2 of 
Chapter 222 was exactly as in Chapter 222. No amendment of the 
punctuation was proffered during the progress of its enactment, but 
some uncertain lead pencil marks appear in the copy of the original 
bill, and these marks found their way into the enrolled bill as the 
punctuation of the Act in its final form, resulting in its passage with
out any amendment regarding the punctuation. Thus the Modesitt 
Case is still applicable, and the only effect of Chapter 204 is to give 
power to the Commissioners to fix the number of deputy county 
officers, and the effect of the law is unchanged as to salaries of 
deputies, except as to special and temporary deputies. 

It is my opinion, therefore, in order to give effect to the section 
as a whole, including the proviso above quoted, and in view of the 
Modesitt Case, above, that Chapter 204 does not change the law with 
reference to the compensation of deputies, but merely adds the pro· 
vision that the Commissioners shall have the power to determine their 
number, provided that such number shall not exceed the maximum 
fixed by law, and that the County Commissioners are without power 
to change the compensation of regular deputies as fixed by Chapter 
222, but that their authority to fix compensation of deputies is 
limited to deputies employed temporarily. 

Very truly yours, 

WELLINGTON D. RANKIN, 
Attorney General. 

Board of County Commissioners-Authority to Reduce 
the Levy Submitted by the Board of Trustees of a County 
High School. 

Chapter 209 of the Laws of 1921 held to repeal, by 
implication, Section 2108 of the Revised Codes of 1907, so 
as to allow the Board of County Commissioners to reduce 
the amount of levy fixed by the County High School Board. 

Miss May Trumper, 
Superintendent of PubliC' Instruction, 

Helena, Montana. 

My dear Miss Trumper: 

You have submitted to this office a letter from Mr. F. M. 
Divorshak of the Board of Trustees of Carter County High School, 
submitting the question whether the Board of County Commissioners 
may reduce the amount of levy fixed by the County High School Board 
for maintenance purposes. 
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