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pay the amount of anyone tax listed against him, while re
fusing or omitting to pay others, or to pay the taxes for the 
current year, and contest those assessed for previouS years, or 
to pay the tax on anyone piece or item of his property which 
is separately assessed, without offering to pay the taxes on 
other parts." 
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The case of Coit v. Claw, 28 Ark. 516, contains the following 
language: 

"Whether the owner of real estate will pay all taxes, or 
pay o'ne kind and not another, or let his lands go to sale for 
all or part, are questions for him and not for the collector 
to determine." 

The question has been passed upon directly in Colorado in Inter
state Trust Co. v. Smith, 181 Pac. 126, the syllabus of that case reading 
as follows: 

"A county treasurer may accept general state, county, 
and school taxes levied against lands in an irrigation district, 
without at the same time requiring the payment of the ir
rigation district assessments; such assessments being special 
taxes levied for local improvements only." 

See, also, Central Pac. Ry. Co. v. Gage, 189 Pac. 643. 

It has been held by a previous Attorney General, Volume 8, Opinions 
of Attorney General, 532, that when the amount of. a seed loan has 
been extended as a tax, the same may be paid without the necessity 
of at the same time -paying the general taxes. This office has also 
held in an opinion rendered to R. B. Hayes, County Attorney of Custer 
County, on July 26, 1921, that the general taxes may be paid without 
the necessity of paying the seed loan extended as a tax. 

·In the absence of statutory provision on the matter, either au
thorizing or forbidding the acceptance of taxes separately, the rule 
as stated in 37 Cyc., supra, may be adopted, and it is my opinion that 
the County Treasurer may receive the amount of the general taxes 
without at the same time requiring payment of irrigation taxes or hail 
insurance taxes. This action will not, however, release the land in 
any manner from the lien of the other taxes, or affect the penalties 
attaching or the liabilitY of the land for said taxes in case the same 
are permitted to become delinquent. 

Very truly yours, 
WELLINGTON D. RANKIN, 

Attorney General. 

Costs in Civil Actions-Liability of County for Costs in 
Actions Brought in Forma Pauperis. 

A county is not liable for any part of the costs in
curred by plaintiff suing in forma pauperis under Section 
7176 of the Revised Codes of 1907. 
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Homer A. Hoover, Esq., 
County Attorney, 

Circle, Montana. 

My dear Mr. Hoover: 

I have your letter requesting an opinion as to whether the county 
becomes liable for the costs in civil actions brought in forma pauperis 
by plaintiffs under Section 7176, Revised Codes of 1907. 

Section 7176, above, reads as follows: 

"Any person may commence and prosecute an action in 
any of the courts of this state who will file an affidavit stat
ing that he has a good cause of action, that he is unable to 
pay the costs, or procure security to secure the same; then 
it is hereby made the duty of the officers of the courts to 
issue all writs and serve the same and perform all services 
in the action, without demanding or receiving their fees in 
advance." 

The purpose of the above section is to allow poor persons, who 
have a good cause of action, to avail themselves of the machinery of 
the courts of justice for the purpose of the prosecution of such actions, 
without being compelled to pay the costs and fees thereof in advance. 
It is made the duty of all officers of the court, which includes judges, 
justices of the peace, clerks of court, sheriffs and constables, to issue 
and serve writs and perform all services in the action without demand
ing or receiving fees in advance. This section was not intended to, 
and does not relieve a pauper plaintiff from liability for costs in case 
he is defeated in the action. (See 15 C. J. 239, Sec. 592.) It 
merely allows him to sue on his cause of action and pay his costs 
when judgment is recovered and collected, instead of paying the same 
in advance, as is required of other plaintiffs. 

If he is defeated in the action, judgment must be entered against 
him for the costs, and the Clerk or Sheriff should proceed under the 
provisions of Section 7179, Revised Codes of 1907, to collect the costs. 
The statutes, in listing what are proper charges against the county, 
do not include costs in forma pauperis actions, and statutes providing 
for suits in forma pauperis should be strictly construed as against 
the applicant. 

Zeimmer v. Schmalz, 1 N. Y. City Ct. 435; 
Moore v. Cooley, 2 Hill (N. Y.) 412. 

There is nothing in the law authorizing or reqUlrmg the county 
to pay such costs for the pauper plaintiff. Xeither is there any obliga
tion resting upon the attorney for a pauper plaintiff to pay the costs 
for his client, and if he does so, his right to reimbursement is from· 
his client and not from the county. 
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It is my opinion that the county is not liable for any part of 
the costs incurred by plaintiff suing in forma pauperis under Section 
7176, Revised Codes of 1907. 

Very truly yours, 

WELLINGTON D. RANKIN, 
Attorney General. 

Justice of the Peace-Power of Clerk to Draw Papers 
and Pleadings Before the Justice-Fees of Clerk for Draw
ing Papers. 

A clerk of the Justice of the Peace is his employee, and 
the law does not permit him to practice law before such 
Justice of the Peace. The clerk of the Justice of the Peace 
is not permitted to charge or collect any fee, except such 
as the law permits the Justice of the Peace to collect. 

Leslie B. Sui grove, Esq., 
Deputy County Attorney, Silver Bow County, 

Butte, Montana. 

My dear Mr. Sulgrove: 

You have requested my OpInIOn whether a clerk employed by a 
Justice of the Peace may draw pleadings and prepare other papers in 
civil and criminal cases pending before such Justice of the Peace. 

Section 3114, Revised Codes of 1907, strictly prohibits a Justice of 
the Peace practicing law, drawing contracts, conveyances or other legal 
instruments or documents, taking any claim or bill for collection, or 
performing any legal duties other than those prescribed by law as 
his official duties in the conduct of cases and proceedings in his 
court. 

There is no provision in the law providing for a clerk in a Justice 
of the Peace court; hence, any such person employed by a Justice of 
the Peace would be an employee of such Justice, and not in 
any sense an officer. 

The law prohibits a Justice of the Peace having as a partner any 
person practicing law (Sec. 6317, Rev. Codes of 1907), and the 
wisdom of such a provision is obvious. In fact the statutes throw 
all safeguards about the rights of litigants in the .courts of Justices 
of the Peace to insure, as far as possible, that no undue influence 
may affect the judgment of such officers. The only reason that clerks 
of Justices were not included in the prohibition is probably because 
the Legislature did not contemplate that any Justice would employ 
such assistance. Clerks of Court, County Clerks and Sheriffs were 
all included (Sec. 6316, Rev. Codes of 1907). 

To allow a clerk employed by a Justice of the Peace to practice 
law before such Justice, his employer, would certainly be dangerous to 
the rights of litigants, and public policy would prohibit it. This 
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