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14 OPINIONS OF THE ATTORNEY GENERAL 

Judge Bourquin, after quoting the last sentence of Section 1 of 
Article XII of the Constitution of Montana, said in part: 

"The tax is not upon business done before the act was ap
proved, but is upon the privilege of doing business after the 
approval. * * * It (the company) is subject to the Act 
and tax, the latter in part measured by the business done in 
1921 before the Act's approval. 

"The Act approved, found plaintiff exercising the privilege 
of 'doing business.' This satisfies the constitution aforesaid, 
and to in part measure the tax upon the privilege of doing 
business, by business done, does no violence to the constitution. 
It is not uncommon to wholly measure license, privilege or 
excise taxes for any year by the business receipts of the pre
ceding year. Although in some respects the act is not clear, it 
is believed this construction accords with what is permissible, 
and ascertains and sustains the ler,i:;;lative intent." 

Since the Act is within the above constitutional provision it is nec
essarily imposed upon persons or corporations doing business in the 
State, that is, upon sellers of gasoline. 

Furthermore, the above case holds that the tax is not a sales tax 
upon sales of gasoline, but that the number of gallons sold is a mere 
measure of the amount of the license to be paid by the dealer. 

Since the tax is upon the seller it follows that it necessarily could 
not be a tax upon the purchaser in any legal sense. The same tax 
could not be upon two different per'30ns. The State by this Act im
poses it upon the dealer, and the State goes no further than this. 
If one cent per gallon is collected by the dealer from the purchaser, 
that is not the act of the State Imt of the dealer, and there is no 
requirement or authority in the Act for such collection. 

It is, therefore, my opinion that the license tax provided by Chapter 
156 of the Laws of 1921 to be paid by dealers and distributors of 
gasoline and distillates, is not a tax upon Federal agencies and does 
not apply to them or interfere with the instrumentalities of the Fed
eral Government, and does not exact any tax from the Federal Gov· 
ernment or its agencies, as to gasoline purchased by them. 

Very truly yours', 

WELLINGTON D. RAXKI:\" 
Attorney General. 

State Hail Insurance Board-Power to Borrow Money. 
The State Board of Hail Insurance has no power to 

borrow money for the purpose of funding outstanding war
rants. The borrowing power conferred by an Act of the 
17th Legislative Assembly grants the Board power to bor
row money to meet hail losses in the current year only. 
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E. K. Bowman, Esq., 
Chairman State Board of Hail Insurance, 

Helena, Montana. 

My dear Mr. Bowman: 

You have submitted to me the following questions: 

"(1) In the event that the hail insurance board cannot 
borrow enough money to take up all the registered warrants, 
can they arrange for borrowing money to cover any selected 
warrant witli the understanding that the money so borrowed 
will be used by the State Treasurer to pay the warrant speci
fied? 

"(2) Will the warrant so issued be entitled to the place 
in registration of the old warrant, or will it have to be regis
tered at the end of all wan-ants registered on the books of 
the State Treasurer at the time of the conversion of the war
rant?" 
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Section 10 of the Hail Insurance Law, as amended by the 17th 
Legislative Session, contains the borrowing power of the State Board 
of Hail Insurance, reading as follows, to wit: 

"In any year the State Board of Hail Insurance may by 
resolution authorize its Chairman and Secretary to borrow as 
needed, from any person, bank or corporation such sum or 
sums of money as the State Board may deem necessary to carry 
on the business of the Department and for the purpose of 
paying all warrants as issued. For any moneys borrowed under 
the provisions of this Act, the State Board of Hail Insurance 
shall cause warrants to be drawn against the State Hail In
surance Fund and said warrants shall bear interest at not to 
exceed six per cent (6%) per annum and said warrants and 
the interest thereon shall be paid out of the funds from the 
State Hail Insurance Department as they are cOllectep. from 
the various counties in the state. The State Board of Hail 
Insurance shall not at anr time borrow a total sum greater 
than the amount of the levies as made for taxes for the cur
rent year, together with such delinquent taxes as remain un
paid on the books of the county treasurers." 

Your question seems to presuppose power under the above quoted 
law to borrow money for the purpose of paying off outstanding war
rants.This would amount to giving the Board power to fund out
standing indebtedness, which I do not think was intended. The power 
given the Board is to "borrow as needed * * * 
for the purpose of paying all warrants as issued." 
made for paying warrants previously issued. 

money * * * 
No provision is 
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It is apparent that the intent of the Act is to enable the Board 
to meet losses as they occur so as not to keep the insured waiting 
until after the taxes are paid for the year before he could receive the 
money found to be due him under the adjustment. This conclusion is 
borne out by the fact that the law further provides that the warrants 
issued for this borrowed money shall be paid out of funds as they 
are collected from the various counties in the State, and the amount 
that may be borrowed is limited to the amount of the levies for the 
current year plus unpaid delinquent taxes. 

The State Hail Insurance Department was created by Act of the 
Legislature and its powers are limited to those specially conferred by 
the statute. These powers do not include that of funding outstanding 
iDdebtedness, or of borrowing money to pay any indebtedness or war
rant not specifically provided for in the Act. The Act does not pro
vide for outstanding warrants for past indebtedness. Since the Board 
has no power tv borrow money for the purpose of taking up any out
standing warrants for past indebtedness, it necessarily follows that 
it could lJot arrange to borrow money to cover any selected warrant so 
i ,'gistered and outstanding. 

You are, tJo.erefore, advised that, in my opinion, the State Board of 
Hail Insurance has no power to borrow money for the purpose of pay
jng off any out':tanding warrants, and your first question is answered 
III the negativt'. 

The conc!u<;ion r~~lChed precludes any necessity of discussing or 
allfHvering your seco'Jd questic,n. 

Very truly yours, 

WELLINGTON D. RANKIN, 
Attorney General. 

State Highways-Construction of by Board of County 
Commissioners-Responsibility of State Highway Commis
sion-Employment of Superintendent on Cost-plus Basis. 

The duty of supervising construction of State high
ways, built under Federal aid project by the Board of County 
Commissioners, on a day labor or force account basis, is 
upon the State Highway Commission and cannot be delegated 
to a Board of County Commissioners so as to release said 
State Highway Commission from responsibility for improper 
or illegal construction. 

The employment of a superintendent of construction 
by a Board of County Commissioners on a cost-plus basis is 
not authorized by law, but the responsibility therefor is 
upon the Board of County Commissioners and not upon the 
State Highway Commission. 
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