
134

134 OPINIONS OF THE ATTORNEY GENERAL 

To the same effect is Agnew v. Brall, 124 Ill. 312: 

"A city council has no power to squander or give away 
funds or property of the corporation, but it may settle doubt­
ful and disputed claims, and any settlement and compromise 
of a doubtful claim, made in good faith, binds the city." 

The Texas court in Riggins v. Post, 213 S. W. 600, in quite a 
recent case, held: 

"When county commissioners' court released one-half of 
a tract of land burdened with a $21,000 school fund mortgage 
debt in favor of the county from all but $10,500 of such debt, 
the transaction not being in the nature of a resale, but to 
prevent payment of the whole mortgage, such transaction falls 
within the inhibition of Const. art. 7, sec. 6, and art. 3, sec. 
55, and is void." 

Article 3, Section 55, corresponds to our Article V, Section 39, 
supra. 

The Texas case comes nearest to being in point with that before 
us. In that case the County Commissioners attempted to release part 
of a mortgage debt due the county. In the instant case, the contractor 
is asking the State Highway Commission to release him from part of 
the liability resting upon him under his contract. In both cases a 
release would mean that the county or the state would have to assume 
the liability. It would mean canceling an obligation of a person, 
association or corporation held or owned by the State through the 
State Highway Commission, a Department of the State. 

It is my opinion that the Legislative Assembly would be pro­
hibited under Article V, Section 39, supra, from extinguishing this ob­
ligation, and, as before stated, what the Legislature cannot itself do, 
it cannot delegate to a department of its creation to do. Therefore, 
I must answer your second question in the negative. 

Very truly yours, 

WELLINGTON D. RANKIN, 
Attorney General. 

Return on Order of Sale on Foreclosure-Duty of Clerk 
of Court to Record-Charging Fee for Recording. 

The Clerk of the District Court must record an order 
of sale and sheriff's return on foreclosure sale of real 
estate. 

The Clerk of the Court is not permitted to make a charge 
for recording the above mentioned papers. 
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F. S. P. Foss, Esq., 
County Attorney, 

Glendive, Montana. 

My dear Mr. Foss: 
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I have your letter in which you request my opinion on the fol­
lowing questions: 

1. Must the Clerk of the District Court record an order 
of sale and sheriff's return on foreclosure sale of real estate? 

2. If so, can a fee of 20 cents per folio be charged for 
recording the same? 

As to your first question, Section 6816 of our statute provides, in 
part, as follows: 

"If any real estate be levied upon, the clerk must record 
the execution and the return thereto at large." 

Section 3048 of our statute defines the general duties of the 
Clerk. Subdivision 3 thereof provides, in part, as follows: 

"Enter all orders, judgments and decrees proper to be 
entered." 

An order of sale and return thereon in foreclosure proceedings 
perform the same function as an execution and return in ordinary 
actions not involving the foreclosure of any mortgage. 

While there is no specific statute making it the duty of the 
Clerk to record an order of sale and sheriff's return on foreclosure as 
such, it is my opinion that, inasmuch as it has the same effect as an 
executi9n and return, the Legislature intended by Section 6816, supra, 
to require the Clerk to record them. 

As to your second question, it is my opinion that the Clerk is 
not permitted to charge 20 cents per folio, or any other amount for 
recording the same. Chapter 88 of the 1917 Session Laws enumerates 
the fees which may be charged by the Clerk of the District Court, and 
at no place is there any authority given for making a charge for 
recording papers. The charge permitted per folio is for preparing, 
but not for recording various papers. 

Very truly yours, 

WELLINGTON D. RANKIN, 
Attorney General. 

Taxation-Motor Vehicles Operated in Glacier National 
Park. 

Privately operated cars, though used for transportation 
purposes within the boundaries of Glacier National Park, 
come within the provisions of C.hapter 199 of the Laws of 
1921, and are required to be licensed. 
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