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for the purchase of the bonds at par and the other for the payment 
of a brokerage fee to the same persons or their representatives from 
a different fund, will be considered as part of the same transaction. 
Payment into one pocket {)n the condition that part of the amount 
so paid will be returned out of another pocket is the merest subter­
fuge. The same might be said of any other collateral agreement 
resulting in the actual payment of a net amount from the funds of 
the purchaser less than the par value of the bonds and accrued in­
terest. It would be an agreement to do indirectly that which th.e 
County Commissioners are expressly prohibited from doing directly. 

It is therefore my opinion that the County Commissioners have no 
authority to make a contract to pay a commission, or any amount, 
directly or indirectly, to the purchaser of its bonds for acting as 
fiscal agent in connection with the purchase of the bonds of the 
county required by law to be sold at not less than par, or make any 
collateral agreement whereby the net amount paid by the purchaser 
and received by the county would be less than the par value of the 
bonds and accrued interest, and that any such contract would be 
void as effecting indirectly a discount of the bonds. 

Very truly yours, 

WELLINGTON D. RANKIN, 
Attorney General. 

County Commissioners-Authority to Extend the Time 
for Receiving Bids for Bonds. 

A Board of County Commissioners may properly extend 
the time for receiving bids for the sale of road bonds when 
they have been properly advertised for bids and no bids are 
received. 
E. F. Bunker, Esq., 

County Attorney, 
Bozeman, Montana. 

My dear Mr. Bunker: 
You have submitted for an opinion of this office the question 

whether a Board of County Commissioners may, by resolution extend 
the time for receiving bids for road bonds which had been properly 
advertised for sale upon a date certain, but for which no bid was 
received at the time set for opening the bids. 

The provisions of the statute relating to the manner of selling 
bonds by County Commissioners are found in Chapter 32 of the Laws 
of 1915. 

Section 2907 of the Revised Codes of 1907, as amended by Section 
2 of this Act, reads in part as follows: 

cu1046
Text Box



116

116 OPINIONS OF THE ATTORNEY GENERAL 

"When the board issues any bonds authorized by this 
article it is its duty to sell the same and give notice by ad­
vertisement in some newspaper published in the county, or 
if there be no newspaper published in the county then in any 
newspaper published in an adjoining county for a period of 
not less than thirty (30) days prior to the time said bonds are 
to be sold; such advertisement must be for sealed proposals, 
which must state the amount of such bonds offered for sale 
and the person offering the highest price therefor in confor­
mity- with the requirements of the notice of sale is entitled 
to receive the amount of such bonds which he offers to buy; 
but no bonds must be sold for any price less than the par 
value thereof." 

It is to be observed that no provIsIOn is made for the steps to be 
taken in case no bids are received. The object of publication and of 
a public sale of the bonds is to remove from such sales the opportunity 
for irregularity or dishonesty presented at private sales of public 
securities. That purpose having been accomplished by the publication 
of notice and the opening of the sale of the bonds to offers from the 
public generally, when no offers come from the public as a result of 
such notice it is then within the discretion of the Board to proceed 
by any reasonable and legal method to obtain a purchaser. 

It has been held that by virtue of publication of notice and the 
taking of all the steps required up to the time of the <,lpening of bids, 
if bids are not received and a sale is not made, nevertheless jurisdic­
tion has been acquired by the Board to proceed with a sale of the 
bonds within its discretion. 

Weston v. Hancock County, 98 Miss. 800, 54 So. 307. 

In Smalley v. Yates, 41 Kan. 5nO, 554, the court used the following 
language: 

"After the ordinance providing for the reception of sealed 
bids had been disposed of by the failure of any bids being 
offered, then the mayor and city council had the right to 
sell the bonds by resolution, if they deemed such a mode ad­
visable." 

The statute above quoted requires that the bonds shall be sold 
for not less than their par value, and wldle it also provides that the 
person offering the highest price therefor, in conformit~- with the re­
quirements of the notice of sale, is entitled to receive the amount of 
the bonds he offers to buy, the failure to receive any bids renders the 
latter requirement inapplicable, and the Board of County Commis­
sioners may proceed to sell the same providing that such sale shall 
not be for less than the par value with accrued interest. 
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It is therefore my opinion that when a Board of County Commis­
sioners have properly advertised for bids for the sale of road bonds, 
and no bids are received on the date for opening the same, the Board 
may properly extend the time for receiving bids for the sale of such 
bonds. 

Very truly yours, 
WELLINGTON D. RANKIN, 

Attorney General. 

Rais,ing and Lowering the Classification of Lands­
Powers of County Board of Equalization-Powers of the 
Board of County Commissioners. 

The Board of County Commissioners, sitting as a Board 
of Equalization, may reclassify any land that has an in­
correct classification, either upon its own initiative or upon 
protest by the land owner and appropriate proceedings for 
hearing and investigating the s~me. 
B. K. O'Grady, Esq., _ 

Clerk of the Board of County Commissioners, 
Plentywood, M.ontana. 

My dear Mr. O'Grady: 

You have requested the opinion of this office on the following 
question: 

"Has the Board of Equalization or the Board of County 
Commissioners authority at any time to raise or lower the 
classification of lands approved of by the Board of County 
Commissioners in 1920?" 

The classification of land was originally provided for by . Chapter 
89, Laws of 1919, which Act was held unconstitutional by the Supreme 
Court of Montana, for the reason that it provides for a tax levy upon 
real estate only to create a fund for classification purposes. 

Stoner v. Timmons, 59 Mont 158, 1.96 Pac. 519. 

The 17th Legislative Assembly thereupon enacted Chapter :!H9 
to cure the defect existing in said Chapter 89. 

In both Acts we find the following provision: 
"Section 8. It shall be the duty of the Board of County 

Commissioners to cause to be mailed by registered mail, return 
card requested to each owner a notice of the classification of 
the land owned by him. If the owner of any land is dis­
satisfied with the classification of his land, the Board of 
County Commissioners shall make such investigation as they 
deem necessary to determine the true and correct classifica­
tion of such land and when so determined, the same shall be 
classified in the manner ordered by the Board of Commis­
sioners." 

cu1046
Text Box




