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This section makes it clear that the Department of Agriculture, 
Labor and Industry has the general supervision and charge of the 
grading of hay in Montana. 

In your second question, you inquire whether a private citizen 
may swear to a complaint for a violation of the provisions of these 
Acts. 

Section 9033, Revised Codes of 1907, provides as follows: 

"Every person who has reason to believe that a public 
offense has been committed and that a certain person has 
committed such offense, must make complaint of such person 
before a magistrate of the township in which the offense was 
committed, or, if there is no magistrate in such township, 
before the nearest magistrate." 

This section expressly gives private citizens the right, and makes 
it their duty, to swear to a complaint for any violation of the law, 
and the mere fact that someone is especially charged with the duty 
of enforcing a certain law does not affect the foregoing provision. 

Your third inquiry is: "What officer is charged with the prosecu
tion of cases arising from violations of these Acts?" 

Section 3052, Revised Codes of 1907, provides in part: 

"The county attorney is the public prosecutor, and must: 

"I. Attend the district court and conduct on behalf of 
the State all prosecutions for public offenses." 

The above statute places the prosecution of the violation of all 
laws upon the respective county attorneys. 

Very truly yours, 

WELLINGTON D. RANKIN, 
Attorney General. 

Osteopathy-Optometry. 

An osteopath regularly licensed as such cannot lawfully 
practice optometry in this State without first obtaining a cer
tificate of registration or license as provided by Sections 1607 
to 1621, inclusive, of the Revised Codes of 1907, as amended 
by Chapter 128 of the Laws of 1917. 

J. R. Wine, Esq., 
County Attorney, 

Helena, Montana. 

My dear Mr. Wine: 

You have referred to an OpInIOn of this office rendered May 10, 
1919, holding that osteopaths may not practice optometry in this 
State unless they shall first have passed the examination provided 
for licensing optometrists. You have suggested that inasmuch as 
the conclusion in that opinion is based upon the fact that an osteo-
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path is not within the exceptions provided in Section 1621 of the 
Revised Codes, it did not give consideration to the right to use "me
chanical appliances" in the case of an osteopath and "mechanical 
means" in the ease of an optometrist, and that the matters common 
to the two provisions may bring osteopaths within the provisions of 
the law relating to optometrists. In that connection you have quoted 
the following sections of the statute: 

"Section 1605. Every person * * * who shall 
* * * treat, cure, alleviate or relieve any ailment or 
diseases of either mind or body, or cure or relieve any * 
* * abnormal condition, or bodily injury or deformity, 
by any treatment, or manipulation * * * of a 
human body or any of its limbs, muscles or parts, by the use 
of the hands, or mechanical appliances, in an effort or at
tempt to relieve any pressure, obstruction, misplacement or 
defect, in any bone, muscle, ligament, nerve, vessel, organ or 
part of the body" 

-shall be deemed practicing osteopathy. 

"Section 1607. The practice of Optometry is defined as 
follows, namely: The employment of subjective and objective 
mechanical means, without the use of drugs, to determine 
the accommodative and refractive states of the eye, and the 
scope of the functions in general." 

The objects to be attained in the two provisions are, however, 
different. The use of mechanical appliances by osteopaths is for the 
purpose of the practice of osteopathy as set forth in the definition 
quoted. The use of mechanical means by optometrists is not for the 
purpose of treatment in the sense of osteopathic treatment but is for 
the purpose of determining "the accommodative and refractive states 
of the eye," and has particular relation to the use of mechanical de
vices through which rays of light are permitted to pass into the eye 
for the purpose of discovering the errors of refraction. 

Section 1608 of the Revised Codes of 1907 reads, in part, as fol
lows: 

"It shall be unlawful for any person to practice Opto· 
metry in the State of Montana, unless he shall first have ob-
tained a certificate of registration *" 

This provision includes all persons and in order that any person 
may practice optometry legally, such person must either have obtained 
a certificate of registration or come within some other statutory pro
vision excepting him from the terms of Section 1608. The onl~' excep
tion provided by statute is provided by Section 1621, which does not 
include osteopaths, and as stated in the opinion of May 10, 1919, Sec
tion 1599 excludes osteopaths from the exception contained in Section 
1621. 
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I am, therefore, of the opinion that the conclusion reached in 
the opinion of May 10, 1919, is correct, and that an osteopath regularly 
licensed as such cannot lawfully practice optometry in this State 
without first obtaining a certificate of registration or license as pro
vided by Sections 1607 to 1621, inclusive, as amended in part by 
Chapter 128 of the Laws of 1917. 

Very truly yours, 

WELLINGTON D. RANKIN, 
Attorney General. 

Game and Fish-Number That May be Caught by One 
Person in One Day-Statutory Construction. 

Not more than 50 game fish should be taken in one 
day irrespective of their weight. 

Not more than 25 pounds of fish gross should be taken 
in one day irrespective of the number. 

M. L. Parcells, Esq., 
County Attorney, 

Columbus, Montana. 

My dear Mr. Parcells: 

You have asked for my interpretation of that part of. Section 14 
of Chapter 238 of the Laws of 1921, relating to the number of game 
fish that may be caught by one person in Gne day. 

The second paragraph of Section 14 reads as follows: 

"It shall hereafter be unlawful for any ene person to 
catch from the public waters of this state more than fifty 
fish with a gross weight of more than twenty-five pounds of 
any of the variety of fish designated herein, as game fish, 
or .more than ten of any such game fish which are less than 
six inches in length in anyone day. It is hereby declared 
to be the intention of this Act to provide that fifty fish with 
a gross weight of not more than twenty-five (25) pounds of 
any or all of the game fish shall constitute the limit for a 
day's fishing. It shall be unlawful for any person to be ill 
possession of more than fifty fish or more than twenty-five 
pounds gross weight of any kind of game fish at anyone 
time." 

While there might possibly be a difference of opinion with refer
ence to the first part of said paragraph, as to whether more than 50 
fish might legally be taken, provided their gross weight did not exceed 
25 pounds, the last sentence removes any doubt as to the meaning 
of this paragraph. 

cu1046
Text Box




