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preferred and good cause shown, the Board of County Commissioners 
may suspend a trustee until such time as such charges can be heard in 
the court having jurisdiction thereof." Under this section, a trustee 
holding the office of County Commiss!oner might be called upon to sus
pend himself from the office of trustee. 

Under the provisions of Section 408 joint districts are dissolved 
upon the joint action of the Boards of the various Counties upon recom
mendation of the Superintendents of the Counties concurred in by the 
trustees. Also under Section 404, reorganization of new districts, an 
appeal may be taken from the order establishing a district made by the 
County Superintendent, to the County Commissioners. Under Sub
division 2, Division of Districts, "any three resident taxpayers of either 
the proposed new district or the remaining portion of the original dis
trict may within thirty days appeal from the decision of the said Board 
of Trustees granting or denying said petition to the County Superin
tendent of Schools and may within thirty days appeal from any decision 
or order made by the County Superintendent to the County Commis
sioners whose decision will be final. 

The above provisions are, in my opinion, sufficient to show that 
the two offices are incompatible and, therefore, cannot be held by the 
same person. 

Respectfully, 

S. C. FORD, 
Attorney General. 

Primary Election Law, Repeal Of and Amendment To 
Be Referred. 

Both the repeal and subsequent amendment to the pri
mary election law should be voted upon at the election in No
vember. 

Hon. C. T. Stewart, 
Secretary of State, 

Helena, Montana. 

Dear Sir: 

April 23, 1920. 

I am in receipt of your letter asking that I advise you whether 
Chapter 113, Acts of the regular session of the 16th Legislative Assem
bly, being an act to provide for the nomination of candidates of the 
different political parties and to repeal the direct primary law initiated 
and passed and approved by the people at the general election held in 
November 1912, and Chapter 28 Acts of the Extraordinary Session of 
the 16th Legislative Assembly, being an act to amend certain sections 
of the dIrect primary law initiated and passed and approved by the 
people at the general election held in November 1912, and to repeal 
Chapter 113 Acts of the regular session of the 16th Legislative Assembly, 
should both be submitted at the general election to be held ·on Novem
ber 2nd. 1920. 
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In 1912, a petition was filed in the office of the Secretary of State 
for the purpose of initiating a direct primary law, and the proposed 
law was submitted to and approved by the people at the general elec
tion held in November of that year, and thereafter by the Governor's 
proclamation placed in full force . and effect. ' 

No part of such initiated law was repealed and no amendments 
were made to any part thereof prior to the regular session of the 16th 
Legislative Asembly, but such Legislative Assembly, at its regular ses
sion in 1919, passed an act providing for the nomination of candidates 
by direct vote and repealing the primary law initiated and passed and 
approved at the 1912 election, such act of the 16th Legislative Assembly 
being Senate Bill 124, and now designated as Chapter 113 Sess. Laws 
1919. Said Chapter 113 provided that the same should be submitted 
to the people for their approval or rejection at a s!>ecial election to be 
held on the first Tuesday in September, 1919, and if approved by a 
majority of the votes cast at such election the same should then be in 
full force and effect from and after December 31, 1919. 

Under the provision of Sec. 1, Art. 4 of the Constitution and Secs. 
106 to 115 inclusive, Revised Codes 1907, a petition was filed in the 
office of the Secretary of State ordering that said Chapter 113 be re
ferred to the people for their approval or rejection at the general elec
tion to be held on the 2nd day of November, 1920, such petition being 
Rigned by a sufficient number of legal voters to render said act in· 
operative, consequently a proclamation was issued by the Governor an
nouncing that such petition had been filed and that such act had been 
ordered referred to the people to be voted on at the general election to 
be held on November 2nd. 1920, and that the same was inoperative until 
approved at such election. 

Thereafter the Governor, by proclomation, convened the 16th Legis
lative Asembly in extraordinary session, and at such extraordinary ses
sion the Legislative Asembly passed an act amending certain sections 
of the direct primary law initiated and passed and approved at the gen
eral election held in November, 1912, and repealing Chapter 113 Acts of 
the regular session of the 16th Legislative Asembly, such act of said 
extraordinary session being Senate Bill 32, and now designated as Chap
ter 28 Sess. Laws Extraordinary Session 1919, and such act providing 
that it should be in full force and effect from and after its approval, 
and being approved by the Governor on August 11th, 1919, became im
mediately effective. 

Under the provision of the Constitution and Revised Codes above 
referred to, a petition was filed in the office of the Secretary of State 
ordering that said Chapter 28 Laws Extraordinary Session, 1919, be 
referred to the people for their approval fir reection at the general 
election to be held on November 2nd, 1920, such petition being signed 
by a sufficient number of legal voters to render said act inoperative, 
consequently a proclamation was issued by the Governor announcing 
that such petition had been filed and that such act had been ordered 
referred to the people to be voted on at such general election to be held 
on November 2nd, 1920, and that the same was inoperative until ap
proved at such election. 
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Chapter 113 Sess. Laws 1919 did not attempt or pretend to amend 
in any way the direct primary law initiated and passed and approved 
by the people at the 1912 general election but directly repealed such 
initiated law and provided and entirely different primary election law, 
and the referendum petition filed for the purpose of ordering such act 
referred specifically ordered that it be referred to the people to be voted 
on at the general election to be held November 2nd, 1920. 

Chapter (28 Sess. Laws Extraordinary Session 1919, attempted to 
repeal Chapter 113 acts of the regular session 19, and to amend certain 
sections of the primary law initiated and passed approved by the peo
ple at the 1912 general election, so that if no petition had been filed 
for the purpose of ordering Chapter 28 referred, the direct primary law 
initiated and passed and approved by the people in 1912, as amended by 
said Chapter 28, would now be in full force and effect, Chapter 113 acts 
of regular session of 1919 being repealed. But Chapter 28 Exertordinary 
Session has been ordered referred, the petition so ordering it referred 
specifically ordering that it be referred to the general' election to be 
held on November 2nd, 1920, and being signed by sufficient legal voters 
to render said act inoperative. 

That Chapter 28 Sess. Laws Extraordinary Session 1919, must be 
submitted at the general election to be held on November 2nd, 1920, by 
rea:son of its being ordered referred to such election, there can be no 
doubt, and whether Chapter 113 Sess. Laws 1919, must also be submitted 
at such election depends entirely upon what effect the passage of Chap· 
ter 28 Sess. Laws Extraordinary Session 1919, and the subsequent refer
endum thereof, has on said Chapter 113 Sess. Laws 1919. If Chapter 
28 Laws Extraordinary Sess. 1919, had not been referred Chapter 113 
Sess. Laws 1919 would be repealed thereby, but Chapter 28 Extraordinary 
Sess. 1919 having not only been referred but also rendered inoperative 
until approved at the general election to be held on November 2nd, 1920 
it did not have the effect of repealing Chapter 113 Sess. Laws 1919. 
(State ex reI Hay v. Alderson 49 Mont. 387, 142 Pac. 210; in re Mc
Donald 49 Mont. 454, 143 Pac. 947; State ex reI Esgar v. District Court 
55 Mont.---185 Pac. 157,) and said Chapter 113 is a valid and sub
sisting law, altho inoperative until voted on at the general election to 
be held on November 2nd, 1920, when if approved, it will not only be a 
valid and subsisting law but also in full force and effect after the 
issuance of the Governor's proclamation, while if rejected it will cease 
to be a law. 

I am, therefore, of the opinion that both Chapter 113 Session 1919, 
and Chapter 28 Sess. Laws Extraordinary Session 1919, must be sub
mitted at the general election to be held on November 2nd, 1920. 

Respectfully, 

S. C. FORD, 
Attorney General. 




