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Insurance Company-Net Income, Method to Ascertain. 
An insurance company cannot deduct from its gross in

come any amount which it has set aside as "additions to re
serves" in determining its net income. 
Hon. H. L. Hart, 

State Treasurer, 
Helena, Montana. 

Dear Sir: 
March 15, 1920. 

I have your letter requesting my OpInIOn as to whether or not, for 
the purpose of ascertaining the net income to be used as a basis for 
determining the amount of the corporation license tax under Chap. 79 
Sess. Laws 1917, as amended by Chaps. 69 and 208, Sess. Laws 1919, an 
insurance company, whether life or fire may deduct from gross income 
"net additions' to reserves" required by law. 

Said Chap. 79, Sess. Laws 1917, as amended, requires the payment 
of license taxes by two classes of corporations, viz; corporations doing 
business wholly within this state, and those doing business partly within 
and partly without the state, the rate or percentage for determining 
the amount of the tax being the same for both classes. 

Section 2 prescribes the method for ascertaining the net income of 
corporations doing business wholly within the state, while Section 3 
prescribes the method for ascertaining the net income of corporations 
doing business partly within and partly without the state, the method 
prescribed for each being practically the same, except with reference to 
deductions for interest paid (subdivision 3,) deductions for taxes paid 
(subdivision 4,) and the amount of arbitrary deduction (subdivision 5). 

Under these sections a corporation is entitled to deduct from its 
gross income: 

1. All the ordinary and necessary expenses actually paid out of 
earnings in the maintenance and operation of its business, including 
rentals or other payments required to be made as a condition to the 
continued use of possession of property; 

2. All losses actually sustained and not compensated by insurance, 
or otherwise, including a reasonable allowance for the wear and tear 
of property; 

3. Amount of interest paid on its indebtedness in the business to 
a certain amount; 

4. Taxes paid, except for local benefits; 

5. An arbitrary deduction of $2,500. by corporations doing business 
wholly within the state, no arbitrary deduction being permitted corpora
tions doing business within and partly without the State. 

By reason of the decision of the Supreme Court of the United 
States in the case of Maryland Casualty Co. v. United States, reported 
in SuP. Ct. Adv. Sheets (Co-Op.) No.6, Feb. 1, 1920, page 177, constru
ing certain provisions of the Corporation Excise Law of 1909 (Act of 
Aug .. 5, 1909, 36 St. L. Ch. 6, pp. 11-118), and certain provisions of the 
Income Tax Law of 1913 (Act of October 3rd, 1913), 38 St. L. Ch. 16, 
pp. 114-166), which held that "net additions to reserves" made by in-
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surance companies, should be- deducted from gross income in order to 
ascertain the amount of net income subject to the federal tax, it is 
contended that such additions should also be allowed as a deduction 
by insurance companies under said Chap. 79 Sess. Laws 1917. 

While it is true that Chap. 79 Sess. Laws 1917, was drafted very 
largely from the Corporation Excise Tax Law of 1909, (Equitable Life 
Assur. Co. v. Hart, 55 Mont. 76, 173 Pac. 1062), still there are numerous 
provisions contained in that act which were not embodied in said 
Chap. 79. Examining the provisions of the Excise Tax Law, (Chap. 6, 
36 St. L.) it wil be found that the tax was determined by taking 1% 
of the net income received by the corporation from all sources during 
such year, Sec. 38 prescribing the method of ascertaining such net in
come, being to deduct from the gross income; 

1. All the ordinary and necessary expenses actually paid out of 
income for the maintenance and operation of the busines and property 
including all charges such as rentals or franchise payments required 
to be made as a condition of the corporation's use or occupation of 
property; 

2. All losses actually sustained within the year and not compen
sated by insurance or otherwise, including a reasonable allowance for 
depreciation of property, if any, and in the case of insurance companies 
the sums, other than dividends, paid within the year on policy and 
annuity contracts, and the net additidn, if any, required by law to be 
made within the year to reserve funds; 

3. Interest actually paid within the year to a certain amount; 

4. Taxes paid; 
5. All sums received as dividends uDon the stock of other corpora

tions subject to the tax imposed by such act; 

The Fed,eral Income Tax Law of 1913 (Ch. 16, 38 St. L.), also 
contained a provision with reference to deductions by insurance com
panies, very similar to that found in Sec. 38 of the Excise Tax Law of 
1909, it being provided in Sec. 11, subdivision G. par. (a) of such In
come Tax Law, that an insurance company may deduct from its gross 
income "the net additions, if any, required by law to be made within 
the year to reserve funds" etc. And the act of Feb. 24th, 1919, (Ch. 18, 
40 St. L.) in Part III., Sec. 234, subdivision (a), par. 10, authorizes 
insurance companies to deduct from gross income "the net addition 
required by law to be made within the year to reserve funds (including 
in the case of assessment insurance companies the actual deposit of 
sums with State or Territorial officers pursuant to law as funds to 
guarantee or reserve funds." 

However, no such provision with reference to deduction of "addi
tions to reserve" as are found in these federal acts can be found in 
Chap. 79 Sess. Laws 1917, or any of the amendments thereof, and such 
chapter being drafted from the Corporation Excise Taxx Law of 1909, 
which contained .such a provision, it is clear that if the legislature 
had intended that the same should be permitted or allowed as a'deduc
tion, it would have followed such Excise Tax Law in this respect and in-
serted such a provision in said Chap. 79. . 
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Chap. 79 specifying particularly in Sections 2 and 3 thereof just 
exactly what deductions may be made from gross income, nothing can 
be read into such sections, but they must be taken as intending to 
cover and include every allowable deduction. 

I am, therefore, of the opinion, that under said Chap. 79, Sess. Laws 
1917, and its amendments, an insurance company, for the purpose of 
ascertaining its net income during any year, cannot deduct from its 
gross income for such year, any amount which has been set aside or de
posited as "additions to reserves." 

Respectfully, 

S. C. FORD, 

Attorney General. 

Auditor, County-Salary, Increase of-Superintendent of 
Schools-Salary, Increase Of. 

A county auditor is entitled to the increased compensa
tion provided for by Chapter 221, Laws of 1919. 

A county superintendent is a constitutional officer and 
therefore her salary cannot be increased during the term of 
office. 

Mr. Thomas E. Gilbert, 
County Attorney, 

Dillon, Montana. 

Dear Sir: 

March 17, 1920. 

I am in receipt of your letter of the 12th inst., with reference to 
salaries of County Auditor and County Superintendent of Schools in 
Beaverhead County, a county of the fifth class. 

The County Auditor is entitled to the salary and compensation of 
$1,750 per annum fixed by Chap. 221, Sess. Laws 1919, beginning with 
March 15th, 1919. Such office is one created by the legislature and 
not by the constitution, consequently the constitutional provision pro
hibiting the increase of salary or compensation during the term of of
fice has no application to such office and the legislature may increase 
or diminish such salary or compensation at any time. 

The office of County Superintendent of Schools is created by the 
constitution, Sec. 5, Art. 16, and the constitutional provision prohibiting 
the increasing or diminishing of salary or compensation during the 
term of office is applicable thereto. The present Superintendent of 
Schools in your County having been elected and having qualified and 
entered upon the discharge of the duties of that office before the enact
ment of Chap. 219, Sess. Laws 1919, the salary or compensation cannot 
be increased during the term of office of such incumbent. The present 
County Superintendent of Schools, is, therefore, not entitled to the 
salary and compensation of $1800. fixed by said Chap. 219, Sess. Laws 
1919, but to the salary and compensation of $1500, fixed by Chap. 112 
Sess. Laws 1913. The term of office of the present incumbent wi! expire 
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