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in this form. I believe these should also be inserted in the form some 
information regarding the rate of interest which the bonds or war
rants will bear, and the time when they will become payable. For in
stance if the assessments are to be spread over a term of eight years, 
one-eighth of the total amount issued will become payable on the 1st day 
of January, or such other date as the council may fix, of the year im
mediately following the completion of the work, and one-eighth thereof 
on the same date each year thereafter until all are fully paid. 

The corrections and amendments wil serve to reconcile such Stand
ard Specifications with the requirements of the special improvement 
district laws, and adequately inform the contractor as to the conditions 
under which payments for the work will be made. 

Respectfully, 

S. C. FORD, 

Attorney General. 

Highways-Bonds, Surety, Highway Commission May 
Determine Amount of for Contractors. 

The Highway Commission may determine the amount of 
a surety bond to be furnished by a contractor. 

State Highway Commission, 
Helena, Montana. 

Gentlemen: 

March 5, 1920. 

I am in receipt of your letter with reference to rates for surety 
bonds on construction contracts. 

The state cannot assume the responsibility for contractors' per
formance, Sec. 7 (a) of Chap. 170,. Sess. Laws 1917, as amended by Chap. 
2 Sess Laws, Extra. Sess. 1919, containing the following provision: 

"A contractor being awarded a contract for construction, 
improvement or maintenance work upon a State Highway, and 
before entering upon such work, shall execute to the State of 
Montana a bond to be approved by the President and to be con
ditioned for the faithful discharge of his duties under such con
tract." 

This provision cannot be waived, and under it a contractor must 
furnish the state with a bond conditioned for the faithful discharge of 
his duties under his contract. 

However there is no statutory provision fixing the amount of the 
bond to be given, and unquestionably your commission may fix the 
amount of bond which the contractor must give, and in fixing the 
amount thereof may take into consideration the location of the work, 
its nature, etc. Under some conditions it might be advisable to require 
the contractor to give a bond for the full amount of his contract, while 
under other conditions the amount of the bond might be fixed at some 
percentage of the contract price, this being a matter wholly within the 
discretion of the commission. 
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If the commission has been in the practice of requiring the bond 
to be for the full amount of the contract price, the reducing of the 
amount of the bond would operate to reduce the amount of the premium, 
thus reducing the cost to the state. 

I might suggest also that if your commission will advise me of 
the different surety companies giving bonds to the state under highway 
contracts, I wiIl be glad to take the matter up with them and see if a 
reduction in rates cannot be secured. 

Respectfully, 
S. C. FORD, 

Attorney General. 

Highways-Condemnation of on Railroad Right of Way. 
A right of way can be acquired upon a railroad right of 

way by condemnation, subject to limitations. 

State Highway Commission, 
Helena, Montana. 

Gentlemen: 

March 5, 1920. 

I have a letter asking that I advise you whether or not your com
mission has authority to condemn a railway right of way for highway 
purposes. 

Your question is somewhat indefinite, but I assume that you desire 
to know whether your commission has authority to acquire by con
demnation any portion of a railway right of way for highway pur
poses, when the railway company owning such right of way is using 
the same in the operation of its railway. 

Chap. 170 Sess. Laws 1917, creating the State Highway Commission, 
defining its powers and dUties, etc., was amended by Chap. 20 Sess. 
Laws Extra Sess. 1919, by adding two new sections thereto numbered 
6 (e) and 6 (f). By section 6 (e) the commission is given authority to 
exercise the power of eminent domain for the purpose of acquiring rights 
of way for highway purposes, and this is sufficient authority to acquire 
by condemnation a portion of the right of way of a railway company 
for use for highway purposes, with certain limitations. 

Under this authority you may, when it is necessary for a highway 
to cross a railway right of way, acquire a right of way for such purpose 
by condemnation, but you cannot acquire any portion of a railway right 
of way for highway purposes when it is proposed to construct the high
way' upon and longitudinal with the right of way (2 Lewis Eminent 
:Qomain 3rd ed. Sec. 417; 2 Nichols Eminent Domain 2nd ed. Sec. 361). 

I have not investigated the question of your authority to acquire 
by condemnation a right of way over a railway right of way when no 
part of such right of way is being used by a railway company in the 
operation of a railway, but if this questions is also involved in your 
question kindly advise me and I wiIl also investigate it. 

Respectfully, 
S.-C. FORD, 

Attorney General. 
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