
253

OPINIONS OF ATTORNEY GENERAL 253 

conclusive, since the absence of one of the members renders it certain that 
no future accident can happen to him to deprive him of the member 
already lost and he would have an even chance with the man with all his 
members in any accident that would have deprived him of both had he had 
both. Or it might be argued that having lost one hand, one foot, or one 
eye, he would, by reason of this fact, be unable to protect himself so well 
in the future, but this very fact might also make him more cautious and 
careful and less inclined to risk himself in a dangerous situation. 

The fact remains in this case that total permanent disability as 
defined by the policy is the loss of both hands or both feet, or the loss of 
one hand and one foot, or the loss of the sight of both eyes, and if it is 
provided in the contract just what this shall be construed to mean in a case 
where the insured is under some disability, I cannot see that any discrimi· 
nation has occurred. (Discrimination means a different treatment or 
favor extended to those within the same class or risk.) No one can be 
compelled to enter into a contract with another against his own consent 
or in terms which he is unwilling to adopt. 

In reo Insurance Co. v. Rates, 12 Pa. Dist. 664, where it was held a 
discrimination in rates of insurance for different geological sections of 
the state established by the underwriters' association is not contrary to 
law. 

Respectfully, 
S. C. FORD, 

Attorney General. 

Live Stock-County, Removal From-Inspection Of On 
Removal-Mortgagor Of. 

Live stock may not be removed from one county to an
other by mortgagor on foreclosure of mortgage without hav
ing same inspected for brands, unless owned for three 
months. 

Hon. E. A. Phillips, Sec'y, 
Live Stock Commission, 
Helena, Montana. 
Dear Sir: 

Sept. 26, 1919. 

I acknowledge receipt of your letter of recent date, in which you 
request my opinion as to whether or not cattle taken from a mortgagor by 
a mortgage foreclosure may be removed from one county to another 
without being inspected for brands by a state stock inspector. 

Section 1 of Chapter 72, Laws of 1917, as far as material here, pro· 
vides: 

"* * * it shall be the duty of any and all persons, * * * 
removing * * * live stock * * * from one county to an
other county * * to cause the same to be inspected for brands 
by a state stock inspector * * * Provided, however, that the 
provisions of this Act shall not apply to the said stock when driven 
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by the owner from one county to another for the purpose of pas
turing, feeding or changing the range thereof, nor to any stock so 
removed or taken used in the ordinary conduct of their business 
and such prson, association or corporation has been the owner of 
said stock to be removed for at least three months_" 

Under the provisions of Chapter 72, Laws of 1917, live stock must be 
inspected before removed or taken from one county to another unless the 
same comes within the exceptions provided for in Section 1 of said Act. 
In my opinion, the taking of such cattle in a foreclosure proceeding does 
not come within any of the exceptions provided for in said Section 1, and 
such stock should be inspected for brands before removed from one 
county to another. 

You are therefore advised that it is my opinion that such live stock 
must be inspected for brands by a state live stock inspector before such 
live stock can be legally removed or taken from one county to another, 
unless such mortgagee has been the owner of such live stock for at least 
three months prior to such removal. 

Respectfully, 

S. C. FORD, 

Attorney General. 

Workmen's Compensation Act-Officer, Who Is-Matron 
of State Industrial School. 

Where matron of industrial school is performing an act, 
not in the exercise of a function of government, she should 
be treated as an employee. 

Hon. A. E. Spriggs, Chairman, 
Industrial Accident Board, 
Helena, Montana. 

Dear Sir: 

Sept. 26, 1919. 

You have submitted to me the case of the matron of the State Indus
trial School at Miles City, who, in the course of her employment, sustained 
a compound fracture of the leg. The question, therefore, is whether the 
matron is an officer and therefore excluded from the benefits of the 
Workmen's Compensation Act as heretofore construed, or an employee of 
the state and therefore one who should be included in the assessment 
payroll and conversely entitled to the benefits of the Act through acci
dental injury sustained in the course of her employment. 

I admit that it is not an easy matter to apply general rules as to who 
are officers and who are employes in each particular case. There is, in 
fact, no hard and fast comprehensive rule defining officers. 

Some of the definitions are as follows: 

(a) Public officer is the right, authority and duty, created 
and conferred by law, by which for a given period, either fixed 
by law or enduring at the pleasure of the creating power, an indi-
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