
238

238 OPH,IONS OF ATTORNEY GENERAL 

The general rule is that a contract which is within the scope of the 
power of a municipal corporation or public body but which, owing to some 
irregularity, is not binding upon the corporation or body, may be ratified. 
Elliott on Contracts, page 675. 

Respectfully, 

S. C. FORD, 

Attorney General. 

Cattle-Inspection Of, For Slaughter-Expense. 
Under Sec. 4 of Chap. 206, Laws of 1919, it is the duty 

of stock inspectors, and sheriffs when convenient, to make 
inspections of stock for slaughter, and the expense thereof 
should be paid out of the general fund of the county. 

Hon. E. A. Phillips, Secretary, 
Livestock Commission, 
Building. 

Dear Sir: 

August 28, 1919. 

I am in receipt of your letter of the 19th instant, in which you request 
my opinion on the following proposition: 

"To carry out the provisions of Chapter 206 of Session Laws 
of 1919, who are to make the inspections of cattle for slaughter 
and who shall bear the expense of such inspection?" 

The provisions of Chapter 206, Laws of 1919, make it the duty of 
every person, firm, association or corporation who slaughters and offers 
for sale or sells meat in this state (excepting the slaughter for one's own 
use) to obtain a license from the County Clerk and pay therefor the sum 
of, one dollar ($1.00) per annum, which said license fee shall, when col
lected, be deposited in the general fund of the county. 

Undoubtedly it was the intention of the legislature that the expense of 
carrying out the provisions of said Act (Chapter 206, Laws 1919) should 
be paid out of the general fund of the county in which such licenses are 
issued and such inspection made. 

Section 4 of Chapter 206, Laws of 1919, as far as material here, pro
vides: 

,,* * * it shall be the duty of the stock inspector and sheriff 
to appoint a sufficient number of deputies or special deputies to 
administer the provisions of this Act without undue inconvenience 
or expense to the public." 

By reason of the foregoing it is plain that it devolves upon the stock 
inspectors and sheriffs to make the required inspection without undue 
inconvenience or expense to the public, and it is my opinion that whenever 
convenient and expedient a stock inspector or one of his deputies should 
make these inspections, but where it is more convenient for a sheriff or 
his deputies, or special deputies, such inspection should be made by them. 
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I am also of the opinion that to fully comply with the provisions of 
said Act, the stock inspector and sheriff should appoint a sufficient number 
of special deputies in the various localities of his county so that the county 
will not be burdened with an excessive expense for mileage in making these 
inspections. 

You are therefore advised that the expense for carrying out the prQ
visions of Chapter 206, Laws of 1919, should be paid out of the general 
fund of the county, and that the necessary inspection provided for in said 
Act should be made by the stock inspector or one of his deputies, or the 
sheriff or one of his deputies. 

Respectfully, 

S. C. FORD, 
Attorney General. 

Workmen's Compensation Act-Accidental Drowning
Independent Contractor, Who Is. 

Where one is to receive a lump sum for the performance 
of some employment, he is not necessarily thereby rendered 
an independent contractor. 

Industrial Accident Board, 
Helena, Montana. 

Gentlemen: 

August 30, 1919. 

You have submitted to mo the files and correspondence in connection 
with the accidental drowning of Nicholas B. McKelvie in Yellowstone 
County, from which I gather the following facts: That an obstruction of 
brush and logs had formed under the pier of the Duck Creek bridge in 
Yellowstone County, and that the road supervisor of the district, Hectar 
Ross, was ordered by the Board of County Commissioners to remove the 
same; that he saw Mr. McKelvie and engaged him to remove the same; 
that he was to be paid therefor the sum of $5.00. There was no time fixed 
with which the work was to be done, nor so far as the correspondence 
shows,was there any further direction in regard to the matter. It appears 
he made one attempt to remove the obstruction but the water being too 
high, he waited until July 26th, 1919, when he again attempted to remove 
the obstruction, and in doing so was drowned. The claim for compensa
tion under the Workmen's Compensation Act was in due time presented 
to the board. 

The question is: Does the deeeased, by reason of the manner of his 
employment or the nature of the work to be performed, come within the 
provisions of the Act? That the nature of the work is clearly within the 
provisions of the Act and the amendments thereto will be admitted. 

The general rule as to what constitutes an independent contractor is 
well stated in a former opinion of this office referred to in your letter. 
See 7 Opinions of Attorney eGneral, pages 6 and 7. It is said there: 

"The decisive test is: Who has the right to direct what shall 
be done and when and how it shall be done?" 
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