
167

OPINIONS OF ATTORNEY GENERAL 

lics and Justices of the Peace, for each precinct in the county. 
Such Deputy Registrar shall be a resident elector in the precinct 
for which he is appointed and shall register electors in that pre­
cinct, and shall receive as compensation for his services the sum 
of twenty-five cents for each elector registered by him. Each 
Deputy Registrar shall forward by mail within two days, all regis­
tration cards filled out by him, to the County Clerk and Recorder." 
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I am therefore of the opinion that a Notary Public may register elec­
tors residing more than ten miles from the county court house in any 
precinct within the county of his residence. In other words, that the 
jurisdiction of a Notary Public is co-extensive with the county boundaries. 

Respectfully, 

S. C. FORD, 

Attorney General. 

Public Highway-Establishment Of-Prescription. 
1. Roads traveled for ten years prior to July 1st, 1895, 

became public highways by prescription. 
2. Roads cannot be established by prescription, with­

out some act of the county commissioners recognizing the 
road as such. 

Mr. M. L. Parcells, 
County Attorney, 
Columbus, Montana. 

Dear Sir: 

June 10th, 1919. 

I am in receipt of your letter of the 4th inst., regarding the establish­
ment of 'public highways by prescription under the general highway law. 

Your attention is directed to the following cases decided by our 

Supreme_Court: 

State vs. Auchard, 22 Mont. 14, 55 Pac. 361; 

Barnard Realty Co. vs. Butte, 48 Mont. 102, 136 Pac. 1064; 

Barnard Realty Co. vs. Butte, 55 Mont. --, 177 Pac. 402. 

From the foregoing it appears to be the settled law in this state that: 

1. When the codes went into effect on July 1, 1895, all roads which 
had been traveled by the public for a period of ten years prior to that date 
became public' highways by prescription; 

2. Since July 1, 1895, public highways cannot be established by pre. 
scription, that is by adverse user by the public, alone, but there must be 
some act done by the board of county commissioners recognizing the road 
as a public highway followed by adverse use by the public for a period of 
ten years. 

You are therefore advised that if a road had not been traveled by the 
public as a public road for ten years prior to July 1, 1895, the same did not 
become a public highway by prescription on July 1, 1895, and that if, since 
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July 1, 1895, the board of county commissioners has not performed any act 
sufficient to constitute recognition thereof as a public highway, then the 
same is not a public highway even though the public may have used the 
same for more than ten years. On the other hand if, since July 1, 1895, the 
board of county commissioners has performed any act sufficient to consti­
tute recognition of a road traveled by the public a~ a public highway, and 
such act has been followed by adverse user by the public for a period of 
ten years, then the same is a public highway by prescription. 

Respectfully, 

S. C. FORD, 

Attorney General. 

Salaries-Deputy County Officers-Maximum and Mini­
mum. 

Under Chapter 222, Session Laws of 1919, a certain defi­
nite salary is fixed for deputies, and the county commission­
ers have no authority to name the salary of a deputy above 
the minimum provided therein. 

Mr. G. P. Peterson, Chairman, 
Board of County Commissioners, 
Missoula, Montana. 

Dear Sir: 

June 10th, 1919. 

I am in receipt of your letter of recent date submittng for my opinion 
the following: 

"We would like your opinion on the provisions of Senate Bil 
No. 64, fixing the salaries and compensation of deputies in county 
offices. Does this bill allow the board of county commissioners to 
fix the salaries of the deputies at any amount they see fit above the 
minimum amount provided in the bill, and if so, could not the 
board fix the compensation of the deputies at a larger figure than 
the elected officer under whom he is working receives?" 

The last legislature passed two acts, one, Senate Bill No. 45 with refer­
ence to salaries and compensation of county officers, being an amendment 
of Section 3116, Revised Codes 1907, and the other, Senate Bill No. 64, with 
reference to the salaries and compensation of deputies in county offices, 
being an amendment of Section 3118, Revised Codes 1907, as amended by 
Chapter 85, Session Laws 1909, and by Chapter 132, Session Laws 1911, 
such acts being Chapters 221 and 222, respectively, Session Laws 1919. 

Chapter 222, in fixing the salary and compensation of each deputy, uses 
the words "at a rate of not less than" the amount then being specified, for 
instance the salary and compensation of the chief deputy county clerk and 
recorder in a county of the third class is fixed "at a rate of not less than 
nineteen hundred fifty dollars." 

The sole question is whether it was the intention of the legislature to 
fix the salary and compensation of each deputy named at the certain 
definite amount specified in the act, the board of county commissioners 
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