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to taxation to be classified, that now subject to taxation to be classified at 
the present time and that hereafter becoming subject to taxation to be 
classified as it becomes subject to taxation. I do not believe that the board 
of county commissioners can enter into any contract at this time for the 
classification of any lands not subject to taxation at the time the contract 
is entered into, but that it is restricted to contracting for the classification 
of only such lands as are subject to taxation. 

Respectfully, 

S. C. FORD, 

Attorney General. 

Corporations - Stock, Corporate-Assessment Of-Rail
road Companies, Taxation Of. 

Construing Section 17 of Article 12 of the Constitution 
relating to taxation, and providing a method for ascertaining 
the taxable value of stock of intrastate railroad companies. 

State Board of Equalization, 
Helena, Mont. 

Gentlemen: 

May 24th, 1919. 

Receipt is acknowledged from your board of a letter, dated May 22, 
1919, from Mr. C. H. Martien, County Assessor of Lewis and Clark County, 
to your board, regarding the assessment of the shares of stock of Northern 
Pacific Railway Company, Great Northern Railway Company, Anaconda 
Copper Mining Company, Yellowstone Park Transportation Company, and 
other corporations. 

Mr. Martien states in his letter that each of these corporations has 
some part of its property represented by such stock within this state which 
will be taxed herein, while some part of its property, and in some cases by 
far the greater part, is situated outside of the state and will not be taxed 
herein, and that in former years he has assessed the shares of stock in 
these corporations, construing Section 2501, Revised Codes, to mean that 
shares of stock are not taxable only when all of the property represented 
by the stock is within the state and taxed, and that if any part of the 
property is without the state hen the shares of stock are taxable at their 
full value. 

The first subdivision of Section 2501 of the codes is identical with 
Sec. 17 of Art. 12 of the Constitution, and there is apparently no reason 
for such a provision to be placed in the codes, the constitutional provision 
being mandatory and prohibitory, and requiring no statutory provision to 
give it effect. The purpose of this constitutional provision is to prevent 
double taxation. The stock of a corporation takes its value largely from 
the property of the corporation, and if the property of a corporation is 
within the state and taxed and the shares of stock of the corporation should 
also be taxed within the state, the result would be double taxation at least 
to the extent of the value of the property taxed. 
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If Mr. Martien's construction of the statute, which must also be the 
construction of the constitutional provision, is correct, it is somewhat 
difficult to see where the line would be drawn. If ninety-five per cent of 
the property of a corporation is within the state and taxed, and five per 
cent is without the state and not taxable in the state, then, according to 
such construction, the shares of stock of such corporation would be taxable 
at their full value, and this would result in a double taxation to the extent 
of the value of the property within the state, the very object which the 
constitutional provision is intended to prohibit and prevent. I cannot, 
therefore, agree with the construction placed on the statute and constitu
tional provision by Mr. Martien. 

But, on the other hand, if five per cent of the property of the corpora
tion is within the state and taxed, and ninety-five per cent is without the 
state and not taxable within the state, to construe the constitutional pro
vision as exempting wholly the stock from taxation would result in per
mitting property to escape taxation, yet our constitution requires all prop
erty to be taxed, except that specifically exempted. 

The situs of the stock for taxation is, .of course, that of the domicile 
of the owner, and there are two propositions in regard to which there can 
be no question. First, if a resident of the state owns shares of stock in a 
corporation, either domestic or foreign, none of the property of the cor
poration being within this state and taxed herein, then such stock is 
taxable in this state. Second, if a resident of this state owns shares of 
stock in a corporation, either domestic or foreign, all of the property of 
such corporation being situated within this state and taxed herein, then the 
shares of stock are not taxable in this state. Here, however, we have a 
third proposition, a resident of the state owning shares of stock in a cor
poration, either domestic or foreign, a portion of the property of such 
corporation represented by such stock being situated within this state and 
taxable herein, and a portion of such property being situated without the 
state and not taxable herein. In such a case the shares of stock represent, 
and the value of the stock depends upon and is fixed not solely by the 
property within this state but by all of the property owned by the corpora
tion, both that within this state and that without the state. For instance 
if a corporation owns property to the value of $100,000.00, of which $50,-
000.00 in value is siuated within the state and taxed, and the remaining 
$50,000.00 is without the state and not taxable herein, then only one-half 
of the property which the stock represents is within the state and taxable 
herein, while the stock, up to one-half of its value, represents property 
outside of the state and not taxed herein. If the stock in such a corpora
tion, owned by a resident of the state, cannot be taxed for that portion 
of its value which it receives from the property outside of the state then 
we will have, not a case of double taxation, but a case of the owner of the 
stock escaping taxation to the extent of one-half of the value of the property 
owned by him. 

In the case of Thall vs. Guiney, 104 NW. 646, the supreme court of 
Michigan held, under statutory provisions designed to prevent double 
taxation, that shares of stock in a corporation owned by a resident of the 
state, when the corporation owned property within the state and also prop
erty outside of the state, all of which was taxed according to the laws of 
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the states in which it was situated, were taxable in Michigan at their 
value diminished by the proportion which the value of the property in 
Michigan bears to the value of the whole property wherever situated. 
And I am of the opinion that such a construction should be given to the 
provision contained in Sec. 17, Art. 12 of our Constitution, as it is reason
able and, while preventing double taxation, will also prevent property 
escaping taxation. It may, in some instances, be somewhat difficult for 
the assessor to determine the value for taxation of shares of stock in such 
a corporation, and no hard and fast rule may be laid down for the assessor 
to follow. Ordinarily, however, the assessor should have no difficulty in 
ascertaining the actual market value of the shares of stock, and the total 
value of the property taxable in this state, and by dividing such value by 
the total number of shares of stock of such corporation issued and out
standing can obtain the amount to be deducted from the value of each 
share in order to ascertain the taxable value thereof in this state. 

Respectfully, 

S. C. FORD, 

Attorney General. 

Corporations-Gross Income Of-Deductions From-Do
ing Inter and Intrastate business. 

The manner to determine the expense to be deducted 
from the gross income of a corporation doing an inter and 
intrastate business is to take from such gross income such a 
percentage of the total gross income received from business 
within and without the state, as to the total income from 
business within the state bears to the toal gross income. 

Hon. H. L. Hart, 
State Treasurer, 
Helena, Montana. 

Dear Sir: 

June 2nd, 1919. 

I am in receipt of your letter of recent date relative to deductions 
from gross income to be made by corporations engaged in business partly 
within and partly without this state, and which do not keep accounts 
showing the expenses applicable to this state alone. 

As I have heretofore advised you it is my opinion that the provision 
following subdivision 5 of Section 3 of Chapter 79, Session Laws 1917 
(being all of said subdivision 5 of Section 3 as amended by Chapter 208, 
Session Laws 1919), applies only to interstate commerce corporations, that 
is such corporations as telephone, telegraph, railway, express, and other 
companies doing an interstate business, and not to mercantile, insurance, 
mortgage loan companies and manufacturers engaged in doing business in 
this state and also in one or more other states. 
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