
194 OPINIONS OF THE ATTORNEY GENERAL 

Montana State Fair-Liab:Iity of State for Injury at. 
The State of Montana is not liable for an injury received 

by a machinist while riding with his employer in an auto 
race at the State Fair .. 

Mr. R. S. Skinner, Secretary, 
Montana State Fair, 

Helena, Montana. 

Dear Sir: 

February 27, 1915. 

You have requested my opinion upon the qUfstion of the lil:!bility 
of the State or of the Montana State Fair for an injury received by a 
mach:nist while riding with his employer in an auto race at Cle State 
I!'air. 

By Section 1 of Chapter 96 of the 1903 S:ssion Laws, S3ction 1311 
of the Revised Codes of 1907 (see also S~ction 1 of Chapter 47 of the 
1911 S-ssion Laws), there was established a "S~a:e Institution, to be 
designcted and known as the 'Montana Stcte Fair'''. It is a general 
rule thet a State is not liable for the torts of its o~ficers or agents 
in the discharge ef thEir official duties un~e~s it has voluntarily 
assumed such liability and consented to be so liable. 36 Cyc. lirn, 
Bi1lin~s v. State, 27 Wash. 288, 67 Pac. (S3, Riddock v. St~te, (Wash.) 
123 Pac. 450, Charmrn v. Stete, lC4 Cal. 6!:O, rs Pac. 457, 43 A. S. R. 
158. In the Chapman case it was rIso held th9.t under the constitu­
tion which prohibits the lrg!slature from making a gift of [ublic money 
or other thing of value to any persen, it c~nnot, by statute, cre:lte a 
liab!lity against the state for the acts ef past negligence on the part of 
its officers. In the Riddock cese it wrs held th1t the st'lte WllS not 
liable for personal injury to a soectator c~u'3fd by a railing in the 
gal'ery of an armory building giving way whUe the building W[lS being 
used for an athletic entertainment by a clu') to which the buildin, was 
leased for the occasion; o'ficial functions concerning the armory being 
governmental in their nature, and the armory not being in the nature 
of a private business enterprise. A great m~ny authorities were reo 
viewed in this case, including Melvin v. State, 121 Cal. 16, 53 Pac. 416, 
In which the state was held net liable to a spectator, who had paid 
for admission to a' state fair conducted by rn agencv of the state, for 
a tortious injury by the falling of negligently constructed seats. The 
court in this case said: "'The doctrine th'lt a sovereign state is not 
lipble for the misfrasance, malfeasance, nonfeasance, or negligence of its 
officers, agents, or servants, unless it h'ls voluntarily assumed such 
liability, is established by.,authorlty so cogent and uniform thrt isolated 
exprf'ssions which might be construed as tending to the contrary are 
.legligible." 

It was held in State v. Rich, 126 Maryland 643, 95 AU. 956, that a 
statute making bodirs corporate and politic subject to suit for negligence 
like natural persons. has no application to governmental agents and 
that the S'ate Roads Commission was a governmental agpncy. In 
Minear V. State Bo~rd of Agriculture, 259, Ill. 549, 102 N. E. 10S2, it was 
held that the State Board of Agriculture was created as an arm or 
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agency of the State for the purpose of managing and conducting a 
department of the State, and all powers conferred and duties enjoined 
upon the toard are for the purpose of enabling it to man::lge the depart­
mentin sU::h manner as to brst promote the object of its creation. 
:And it was also held that the provision of the statute llroviding that 
the S~ate' Board of Agriculture may sue and b3 sued has reference only 
to obligations incurred by ccutrcct in the management cf the depart­
ment of agriculture, and does not refer to ~n action of tort, and that 
the Sta:~e· Board of Agriculture is not liable in an action for damages for 
an injury recEived by the collapsing of the elevated p",,:Its or bleachers 
provided for spectators of the r:!c(s at the State Fair, even though the 
toard m~y have been guilty of neg' hence in not discovering the defec­
tive condition of said seats or bleachers. 

It is therefore apprrent that the Montana S~ate Fair is a state 
Institution, a governmental ~g(ncy, and that the S:ate is not liable for 
the injury mentioned above. 

Respe::tfully, 

S. C. FORD, 

Attorney General. 

[!~ate Coun!:il of Defem:e-Members of State C!)un~il of 
Defense-Elligibility to Appointment to the State Coundl 
of De~ense_ 

Members of the House or Senate of the Fifteenth Legis­
lative Assembly are not elligible to appo:ntment under the 
Council of Defense Act. 

Hon. S. V. Stewart, 
Governor of Mont2na, 

Capitol Building. 

Dear Sir: 

March 2nd, 1918. 

I am in receipt of your letter of recent date submitting the fol­
lowing: 

"In view of the fact that two members of t~e old St:lte 
Council of Defense were memJers of the Legislative Assembly 
of the State of Montana, and in view of the further f:lct that 
new apPointments must be made under the State Council of 
Defense Law now in force, I respectfully ask for an interpre­
taticn of the law as to whether or not members of the 
Hom:e or Senate will be eligible to appointment under the 
new Act." 

Section 7, Art. V of the Constitution of the State provides: 
: "No Senator or Representative shall, during the term for 

which he shall have been elected, be appointed to any civil 
office under the state; and no member of Congress, or other 
person holding an office (except Notary Public, or in the 
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