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board to appropriate such surplus money to the payment of outstand
ing indeb~edness of the county, no limitation being placea on the char
acter of this indebtedness. 

Unless there is some provision in a statute providing for a particu
lar fund prohibiting the use of the moneys in such fund for any pur· 
pose other than that for which the fund is created, such for instance 
as the provision contained in Section 2912 prohibiting the use of 
moneys belonging to the "bond fund" for any other purpo::<e than the 
payment of principal and interest of bonds, under Section 2921, surplus 
moneys in a fund may be transferred to any other fund, or used for 
the payment of any outstanding indebtedncss or interest thereon. Chap
ter· V of Chapter 141 Sess. Laws, 1915, providing fer the raising of 
revenue for the construction of tridges, and creating a special fund, 
contains no such prohibition. 

12m, therefore, of the opinion that each of your three quenstions 
should be answered in the affirmative. 

Respectfully, 

S. C. FORD, 

Attorney General. 

Premiums-Statutes, Chap. 17, Laws of the Fifteenth 
Legh:lative Assembly-Constitutionality of. 

Held that Chap. 17, La\vs of the Fifteenth Legislative 
Assembly is constitutional; that the same doe3 not ap~ly to 
mail order houses and to so-called "drop shipments." 

Mr. L. H. S~haeffer, Chairman, 
Helena, Montana. 

Dear Sir: 

Jan. 11th, 1918. 

I em in re~eipt of your letter of recent date requesting my oplllIOn 
as to the constitutionality of ChaptEr 17, Laws of the 15th Legislative 
Assqnbly, commonly referred to as the Premium Law. 

It may not be out of place to say that under the laws of the state 
the Attorney General is the legal adviser of state and certain county 
officials only, and that it is physically im·possible to give opinions to 
all who apply. I am always glad, when the affairs of the office will 
permit, to give advice ,but with the work of the office increasing as 
It has during the past year, it is necessary that outside matters must 
wait until time can be found for their consideration. I say this that 
your members may understand the delay upon my part. 

Section 1 of the Act provides: 
"Every person, firm or corporation who shall use, and every 

person, firm or corporation who shall furnish to any other per
son, firm, or corporation to use, as a gift or bonus, or otherwise, 
In, with, or for the sale of any goods, wares or merchandise, any 
premiums or bonus, including stamps, coupons, tickets, certifi-
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cates, cards, or other similar devices which shall entitle the 
purchaser receiving the same with such sale of goods, wares or 
merchandise to procure from any person, firm or corporation, 
any premium or bonus, including goods, wares or merch:mdise 
free of charge or for less than the retail market price thereof 
upon the production of any number of said stamps, coupons, 
tickets, certiticates, cards, or other similar device; and every 
perscn, firm or corporation placing premiums or bonu3es of 
goods, wares or merchandise, including such as crockery, china
ware, aluminumware, tinware, graniteware, or anything else that 
may be included or ccntained or delivered with packages of any 
kind of merchandise of any description, shall, before so furnish
ing, selling or using the Eame, obtain a se!larate license there~or 
from the county treasurer of each county wherein such furnish
ing or selling or u3ing of such premiums or bonu3es shall take 
place, for each and every store or place of busine3s in that 
county frem which such furnishing or selling of premiums or 
benuses as herein enumerated, or in which such shall take 
place." 
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This law is patterned after the Washington law and is constitu
tional. 

Rast vs. Van I:emau & Lewis, 240 U. S. 342. 
Tanner vs. Little, 240 U. S. 369. 
Pitney vs. W::shington, 240 U. S. 387. 

You desire to know whether or not this act applies to mail order 
houses located outside the state and selling goods in Montana which 
contain certificates, coupons, etc. My opinion is that so long as these 
mail order houses deal direct with the commmer that they are not 
amendab~e to the provisions of the Act. In o:her words, it is Interstate 
Commerce and therefore not subject to regulations by the state author 
ities. It is regrettable that such is the case, but it is a matter that 
must be dealt with by Congress. 

Another question presented is the matter of "drop shipments." 
This, as I understand, means that the shiJ;ment is made direct to 

the retailer from the factory of the manuflcturer, the wholesller being 
dropped out so far as the shipment is concerned. These drop ship
ment offers ordinarily involve an amount of so-called "free goods" with 
each shipment, the effect of the offer being a mere reduction in price. 
From a careful study of th3 Act it seems to me that the language as 
well as the history thereof indicate that it was intended to affect only 
the conduct of the retailer in their dealings with consumers and not 
the commercial transaction in which the manufacturers and wholesalers 
deal with customers who are themselves dealers. 

I am therefore of the opinion that said so-called "drop shipments" 
are not prohibited by said Act. 

Respectfully, 

S. C. FORD, 

Attorney General. 




