
176 OPINIONS OF THE ATTORNEY GENERAL 

trator withdrawing does so with the knowledge that the second 
administrator is to be appointed? 
Section 3170, Revised Codes of 1907, provides that upon the filing 

of a petition for letters testamentary, or administration or guardian· 
ship tile clerk shall collect from the petitionu the sum of $5.00. 

The filing of a petition for letters testamentary, .,t" administration 
or guardianship is the institution or commencement of a probate pro
ceeding in the s:!me sense 2S the filing of a complaint in a civil action 
is tile institution or commencement of a civil action. 

If, after a pettion has been filed for letters testamentary, or ad· 
ministration or guardianship 2nd the court hearing said petition and 
acting thereon, appoints the petitioner as executor, adminis:rator, or 
guardi2n, such executor, administrator or guardian should resign or die 
the filing of a r.econd petition by another person for appointment as 
eexcutor or guardian would not be the institution of a new probate 
proceeding but would be simply a step taken in the original proceed· 
ing, being somewhat analogous to the substitution of a party plaintiff 
or defendant in a civil action, and in such a C2se no fee for filing the 
second petition is required to be paid. 

However, if, after the first petition is filed and before the S3me is 
heard or any action taken thereon by the court, the same is withdrawn 
and a seccnd retltion filed by ano:her person, this "ould be the com· 
mencement or insatution of a new probate proceeding, being somewhat 
anal~gous to the commencement or institution of a civil action by a 
plaintiff agrinst a def~ndant, tile dismissal of such action and the 
institution of a new action by a differfllt party as plaintiff against ·the 
same defendant on the srme cause of action, in which case a fee of 
$5.00 should be required for filin~ the second petition. 

Respectfully, 
S. C. FORD, 

Attorney General. 

Trarling with the Enemy Act. 
Compensation should be paid to resident enemies and 

allies of enemy until the issuance of a president~al proclama
tion to the contrary. As a compensation due individuals 
resident within territory of an enemy or ally of an enemy 
full report should be made to Alien Property Custodian. 

Industrial Accident Board, 
Hecena, Montana. 

Gentlemen: 

Dec. 14th, 1917. 

You have requested my opinion upon the question of the applica
tion of the "Trading with the Enemy Act" of Congress to the payment 
of compensation to non-resident alien 1::eneficiaries and t6 resident aliens. 

The following provisions of the "Trading with the Enemy Act," 
approved Oct. 6, 1917, cover the question which you have presented: 
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·'Sec. 2. That the word 'enemy,' as uEed herein, shall be 
deemed to mean, for the purposes of such trading and of this 
Act-

"(a) Any individual, partnership, or other body of indi
viduals, or any nationality, resident within the territory (in
cluding that occupied ty the military and naval forces) of any 
nation with which the United States is at war, or resident out
side the United States and dOing business within such terri
tory. 

"(c) Such other individuals, or body or class of individ
uals, as may be natives, citizens or subjects of any nation with 
which t1e United States is at war, othrr than citizens of the 
United States, wherever resident C1r wherever doing business, as 
the President, if he Ehall find the srfety of the United States or 
the success~ul prosecution of the war shall so require, may 
by proclamation, include within the term 'enemy.' 

"The words 'ally of enemy,' as used herein, shall be deemed 
to mean-

"(a) Any individual, partmrship, or other body of indi
viduals, of any nat!onality, resident within the territory (in." 
eluding that occupied by the military and naval forces) of any 
nation \"/11ich is an ally of a nation with which the United 
S:ates is at war, or resident outside the United States and doing 
business -within such territory. 

"(c) Such other individuals, or body or class of individ
uals, as may be natives, citizens, or subj€cts of any nation 
which is ::!n ally of a nation with which the United States is 
at war, oth~r than cit~zens of 1'"le United States, wherever resi
dent or wherever doing business, as the PreSident, if he shall 
find the safety of the United States or the successful prosecu
tion of the war shall so re:)uire, may, by proclamation, in
clude within the term 'ally of enemy.' 

The words 'to trade,' as used herein, shall btl deemed to 
mean-

"(a) Pay, satisfy, compromise, or give security for the 
payment or satisfaction of any debt or obligation." 

"(c) Enter into, c::'rry on, complete, or perform any con
tract, agreement, or obli5ation. 

"(e) To have any form of business or commercial commu
nication or intercourse with . 

. "Sec. 3. That it shall be unlawful-
"(a) For any pnson in the United States, ex""pt with the 

license of the President, granted to such person, or to the 
enemy or ally of enrmy, as provided in this Act, to trade, or 
attempt to trade, either directly or Indirectly Wltll, to, or from, 
or for, or on account ct, or on behalf of, or for the benefit of, 
any other person, with the knowledge or reasonable cause to 
believe that such other person is an enemy or ally of enemy, 
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or is conducting or taking part in such trade, directly or indi
rectly, for, or on account of, or on behalf of, or for the benefit 
of, an encmy or ally of enemy. 

"Sec. 6. That the President is authorized to appoint, pre
scribe the duties of, and fix the salary (not to exceed $5,000 per 
annum) of an official to be known as the alien property custo
dian, who shall be empowered to receive all money and property 
in the United States due or belonging to an 'enemy, or ally of 
€IlPmy, \\ h:ch may be paid, conveyed, transferred, assigned, or 
delivered to said custodian under the provisions of this Act, and 
to hOld, administEr. and account for the s::me under the general 
dirc,ction of the !'rp£ident and as provided in this Act. 

":::;rc. 7 (a) ADY person in the United S~ate:s who holds or 
ha~ (,r shaI' hold or have custody or control of any propErty 
be:c.en':ial or (.thc,·wif'e. alone or jOintly with others, of, for, or 
on ::J':'ualf of ::h (nea:;), or ally of e:nemy, or of any per~OL WI,Olll 

he may have reasom:ble cause to b£lieve to be an enemy or ally 
of enemy and any person in the United States who is or shall be 
indebted in any way to an encmy or ally of enemy, or to any 
·persons whom he may have reasonable cause to believe to be an 
e:nemy or ally of enemy, shall, with such exceptions and under 
such rules and regulations as the Preside:nt shall prescribe, and 
within thirty days after the passage of this Act, or within 
thirty days after such propErty shall come withi11 his custody 
or control, or after such debt shall become due, report the fact 
to the alien-property custodian by written statement under oath 
containing such particulars [!s said custodian shall require. 

"( c) Any paynl.e:nt, conveyance, transfer, assignmEnt, or de
livery of money or property made to the alien v:-operty custo
dian hEreul>rler shall be a full acquittance and discharge for all 
purposes of the obligations of the person making the same to the 
extent of same. The alien property custodian and such other 
persons as the President may appoint shall have POWEr to ex
ecute, acknowledge, and delivEr any such instrument or instru
ments as may be necessary or proper to evidence upon the 
record or oth.erwise such acquittance and discharge. 

"Sec. 16. That whoeVEr shall willfully violate any of the 
provisions of this Act cr of any license, rule, or regulation is
sued thereunder, and whoever shall willfully violate, neglect, 
or rffuse to comply with any order of the President issued in 
compliance with the provisions of this Act, shall, upon convic
tion" be fIlled not more than $10,000, or, if a natural person,' im
prisoned for not more than ten YEars, or 1;oth; and the officer, 
director, or agEnt of any corporation who knowingly participates 
:n Ruch violation shall be punished by a likp. fine, imprisonment, 
or both, and any property, funds, securities, papers or other 
articles or documents, or any vessel, togethEr with her tackle, 
apparel, furniture and equiJ;ment, concerned in such violation 
shall be forfeited to the United States." 
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It seems to me that the payment of compensation, either to an 
injured employee or to a bene.iciary or dependent of a deceased em
ployee, would be included within the term "to trade" as it is defined 
in Section 2 of this Act. 

By Sec. 3 (a) it is unlawful to trade with an enemy or an ally of 
enemy, and Sec. 16 provides a very Eevere penalty for a violation of 
any of the provisions of the Act. Sec. 2, for the purposes of the ques
tion submitted by you, defines an "enemy" as any in:;lvidual, resident 
within the territory of l!ny nation with which the United S~ates is at 
war, and such o~her individuals as may be nntivEs, citizens, or subjects 
of any nation with which the United States is at war, other than citi
zens of the Unitcd States, wherever resident, as the President, if he shall 
find the s2.fety of the United States cr the successful prosecution of the 
war shall so require, may, by proclamation, include within the term 
"enemy," likewise, an "ally of enemy" is deemed to mean any individ
ual, resident within the tnritory of any nation which is an ally of a 
nntion with which the United States is at war, and such other individ
uals as may be natives, citizens, or subjects of any nation which is an 
ally of a nation with which the United States is ac war, other than 
Citizens cf the United S:ates, wherever resident, as the f'resident, if he 
shall fInd the safety of the United States or th3 suc.;essful prosecution 
of the war, shall so require, may, by proclnmation, iuclude within the 
term "ally of enEmy." 

Thus far the President has issued no proclamation ·l!!lder the author
ity granted him by this Act respecting enemies and allies of enemy res
ident within the United States. And, until such ~ proclamation is 
issued, ccmpEnsation shculd te paid in all cases as before the war, to 
individuals not residing within the territory (including that occupied by 
the military and naval forces) of any nation with which the Unted 
States is at war, or which is an ally of any natior.. with which the 
United StatEs is at war. 

But, as to compensation due to individuals resident within the ter· 
ritory, (including that occupied by the military and naval forces) of 
any nation with which the United States is a war, or resident outside 
of the United States and dOing business within such territory, you 
should make a full rEport undn Section 7 (a) of the Act to the alien
property custodian, appointed by the President under Section 6, covering 
all compcnsation due and payable out of the Industrial Accident Fund 
under Plan III of the Workmen's Compensation Act. It will be the 
duty of the insurance company to make th:s report in all cases where 
compensation is payable under plan II and of the employer in all cases 
where compensation is payable under plan L 

Respectfully, 

S. C. FORD, 

Attorney General. 




