
6 OPINIONS OF THE ATTORNEY GENERAL 

"Is a revenue stamp required on bounty claims, and if so, 
the amount thereof?" 

Under the Revenue Act of October 22nd, 1914, as interpreted by the 
Treasury Department, it is provided 

"Certificates of any description required by law, not 
otherwise specified in this Act, 10c." 
The affidavit of the claimant to a bounty claim is required by law. 

Hence, under the ruling of the Treasury Department, the revenue stamp 
of ten cents should be affixed. It is further provided in the interpreta
tions of the law made by the Treasury Department: 

"If the act performed, or the certificate issued by the of
ficer is in the discharge of an official function necessary 
in operating the general machinery of the government, it is 
exempt." 
Hence, the certificate of the sheriff to the bounty claim, or the 

certificate of any officer to the same, which is required by law, as a 
part of the official duty of such officer, is not subject to the Act, and 
no stamp need be affixed. 

Yours very truly, 
D. M. KELLY, 

Attorney General. 

State Fire Marshal, Powers of. Contempt, Power of State 
Fire Marshal to Punish For. 

The State Fire Marshal has no authority to punish for con
tempt in the. course of his investigations, in as much as this 
is a judicial function, and that portion of Chapter 148 of the 
Session Laws of 1913, attempting to give the State Fire 
Marshal such power is void. 

Hon. John F. McCormick, 
State Fire Marshal, 

Helena, Montana. 
Dear Sir: 

December 10, 1914. 

I am in receipt of your communication, under date December 7th, 
as follows: , 

"I would like your opinion as to whether or not the 
State Fire Marshai may proceed under Sections 11 and 12 
of the State Fire Marshal Law, pages 499 and 500, Session 
Laws of 1911, to compel a telegraph company to produce cer
tain telegrams deemed pertinent by the State Fire Marshal in 
inve-stigating the origin of a fire, also the \ method of proced
ure?" 
The law in question apparently attempts to give the State Fire 

Marshal or his deputy power to punish for contempt, in other words, 
to invest an executive officer with judicial power. I am of the opinion 
that the legislature has no power to invest such authority in such 
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officer. Section I of Article VIII, prescribes where the judicial power 

in the state shall reside: 

"The judicial power of the state shall be vested in the 

Senate sitting as a court of impeachment, In a Supreme Court, 

District Courts, Justices of the Peace, and such other inferior 

courts as the legislative assembly may establish in any in

corporated city or town." 

The power to punish for contempt is essentially an exercise of the 
judicial perogative. It is summary, drastic and capable of abuse. Any 
attempt to extend the use of such power must, therefore, be clearly 
within the provisions of the Constitution. The question of the POWe7 

of an executive officer to punish for contempt was before the Supreme 
Court of Kansas in the case entitled in re Huron, where a Notary 
Public had committed a witness to jail for refusal to answer ques· 
tions or obeying a subpoena. The Constitutional provision of Kansas 
was almost identical with ours, providing: 

"The judicial power of this state shall be vested in a 
Supreme Court, District Courts, Probate Courts, Justices of the 
Peace, and such other courts inferior to the Supreme Court as 
may be prescribed by law." 

Commenting upon this provision, the court in that case, said: 
"It will be observed that the judicial power is placed 

in the courts expressly mentioned, and in inferior courts that 
may be created by the legislature, but it is 'not lodged alone 
in courts. Until a tribunal is created which rises to the 
dignity of a court, it cannot be vested with the judicial 
power." 

Further than this, the court said that while the taking of testimony 
was inCidental to a judicial proceeding, the taking of testimony by an
other was not judicial in its character. The court summarized its con
clusion by quoting from Langenberg v. Decker, 31 N. E. 190. 

"The authority to imprison resides where the constitution 
places it, and the legislature cannot give it residence else
where. The authority is essentially a judicial one, abiding in 
the courts of the land. As it is a judicial power, it is not cre
ated by the legislature, nor vested by that body. $ .. $ 

Judicial power, law, all sovereign power comes from the peo
ple, and vests where the people's Constitution directs it shall 
vest. The legislature may name tribunals that shall exercise 
judicial powers unless' a constitution otherwise provides, but 
the power itself comes from the constitution, and not from the 
statute." 

Since the legislature in enacting Chapter 148 of the Laws of 1913, 
created the office of State Fire Marshal, and merely gave such officer 
the duty to investigate fires, but did not expressly invest such officer 
with judicial powers, or create a court under his jurisdiction for the 
investigation of such matters, I am of the opinion that such officer 
cannot punish for contempt, since this is the exercise of a judicial 
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function, and can only be exercised by courts regularly created lin(lpJ' 
the provisions of the Constitution. 

Yours very truly, 
D. M. KELLY, 

Attorney General. 

Bonds of Deputy County Officers, Premium For. Prem
o ium, for Bonds of Deputies. 

If a sheriff requires a bond of the under-sheriff, it come~ 
within the provisions of Section 3 of Chapter 6, Laws of 1911 
and the payment of the premium thereon, is a proper chargE 
against the county. 

Hon. James M. Blackford, 
County Attorney, 

Libby, Montana. 
Dear Sir: 

,December 16, 1914. 

Replying to yours of the 11th instant, wherein you inquire: 
"Does Section 3 of Chapter 6, 1911, above mentioned, con· 

template payment of the premiums on bonds of an under
sheriff, and other deputies or county officers?" 
I beg to advise that said Section provides: 

"Whenever an official bond is required of any state, 
county or city officer, such officer may furnish either a surety 
company bond, etc. .. .. .. the premium therefor shall be a 
proper charge against the general fund of the state, county 
or city, as the case may be." 
An undersheriff and other deputy county officers are public of· 

ficers. 
35 eyc, 1516; 
Gradle vs. Hoffman, 135 Mo., 326; 36 S. W., 636; 3 L. R. A. 616; 
Daton vs. Lynes, 33 Conn. 351; 

Section 416, Revised Codes of 1907, provides: 
"Every officer or body appointing a deputy, clerk, or sub

ordinate officer, may require an official bond to be given by 
the person appointed, and may fix the amount thereof." 
You wfll notice that Section 3 of Chapter 6, above referred to, 

does not specify an official bond required by law, but states "whenever 
an official bond is required of any state, county or city officer." 

Hence, if the sheriff requires a bond of the undersheriff, under the 
provisions of Section 416, it comes within the provisions of said Sec
tion 3, and the payment of the premium thereon is a proper charge 
against the county. 

Yours very truly, 
D. M. KELLY, 

Attorney General. 
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