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July 24, 1916. 
Hon. Frank Arnold, 

County Attorney, 
Livingston, Montana. 

Dear Sir: 
t am in receipt of your letter submitting the question: 

"Where a county board issues refunding bonds under the 
provisions of Chapter 32, Laws of 1915, and exchanges the 
same for outstanding warrants, is it necessary that advertise
ment be made?" 

A copy of the opinion heretofore sent you, as stated in your letter, 
does not specifically discuss this particular question. However, the 
provisions of Section 3 of Chapter amending Section 2908 of the 
Revised Codes, by its terms leaves the matter wholly discretionary with 
the county board as to the· matter of exchanging refunding bonds for 
outstanding obligations against the county. The advertisement referred 
to in that section is not an advertisement for the sale of the bonds; 
neither is it an advertisement that an exchange will be made. It is 
simply an advertisement of "the privilege to so exchange", and amounts 
only to a notice to the holders of outstanding county obligations that 
such .holders may exchange their obligations for the refunding bonds. 
But the terms of the section itself leaves it discretionary with the 
county board whether they publish such notice or not. 

Yours very truly, 
J. B. POINDEXTER, 

Attorney General. 

Constable, As Collection Agent When. Collection Agent, 
Constable May Act as When. 

Constables may act as collection agents if they do not, 
under color of official authority, make use of oppression or 
extortion. 

Hon A. H. McConnell, 
County Attorney, 

Helena, Montana. 
Dear Sir: 

I am in receipt of your recent letter as follows: 

July 27, 1916. 

"Would you kindly advise this office as to whether a 
constable would be in malfeasance of office, who solicits col
lections with the understanding that he is to receive a per
centage of the amount collected; also he addresf'es communica
tions to debtors threatening them with suit if they do not at 
once pay the amount of the claim." 

Replying, I beg leave to advise that I find nothing in the law 
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prohibiting a constable from following avocations distinct from the 
official duties he is required to perform, and I am of the opinion, 
therefore, that such officer may act as a collection agent. A threat, 
ie. notice to sue a recalcitrant debtor, is not of itself an illegal act, 
when done by one lawfully representing the creditor. However, if a 
constable, under pretense or color of official authority, makes use of 
oppression, as defined in Sections 8283, or 8668, Revised Codes, or 
extortion, as defined in Section 8663, idem, he would be subject to 
removal from office as for malfeasance under the .procedure outlined 
in Sections '8991 et seq. 

Yours very truly, 

J. B. POINDEXTER, 
Attorney General. 

County Commissioners, Fees of for Inspecting Roads. Fees 
of County Commissioners for Inspecting Roads. Roads, 
County Commissioners not Entitled to Fees for Inspecting. 

Opinion of October 9th. 1915, to County Attorney Bol
linger, examined and affirmed herein. 

Hon. Charles A. Ross, 
County Commissioner, 

Malta, Montana. 

Dear Sir: 

July 27, 1916. 

I am in receipt of your communication under date the 22nd instant 
wherein you advance some reasons why the opinion of October 9th, 1915, 
addressed to County Attorney Bollinger, Gallatin County, relating to 
the fees properly chargeable by county commissioners for road inspec
tion, is not applicable to your county. 

You state that Phillips County is a new county and badly in 
need of roads, and further, that this condition required a great deal 
of personal attention on the part of the Board of Commissioners in 
determining whether a certain portion of road or bridge should be 
constructed. You state further, that you have been charging per 
diem and mileage for this work. If you will carefully examine Chapter 
141 of the Laws of 1915, known as the "General Highway Law", 
you will find (1) That all highways, roads, lanes or streets, laid 
out or erected by the public, or now traveled or used by the public, 
are public highways; that is, all roads which were established at the 
time of the creation of Phillips County continued to be such until 
abandoned in accordance with law. Hence, there was and could be no 
necessity for a determination as to whether such roads should be 

,built; (2) The procedure for laying out new roads is minutely pre
scribed by Chapter 4 of said Chapter 141. By this. provision it is 
the duty of the Board of County Commissioners to apPoint viewers, 
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