
416 OPINIONS OF THE ATTORNEY GENERAL 

Hon. James L. Davis, 
County Attorney, 

Billings, Montana. 

Dear Sir: 

July 21, 1916. 

I am in receipt of your communication under date. the 7th instant, 
relative to the issuance of bonds by fire districts in an unincorporated 
village or town. Examination of the law upon the subject, shows it 
to be in a rather chaotic state. Chapter 107 of the Laws of 1911 
authorizes bonds to be issued by any organized fire district, but the 
law seems to be void of any provision for the "organization of such 
districts, unless it is given by Chapter 123, Laws of 1'915, conferring 
power upon. the county commissioners to create special improvement 
districts, in accordance with Chapter 89, Laws of 1911, amended by 
Chapter 142, LawS' of 1915. It is true that Chapter 16 of the Laws of 
1915, amending Section 2801 Revised Codes, 1907, gives the county 
commissioners authority to establish fire limits within such villages 
or towns, but no method of procedure is laid down. Chapter 142, is 
very complete and outlines in detail the procedure to be followed by 
a city council in carrying out its provisions. 

There may be some question as to the validity of Chapter 123, Laws 
of 1915, since the county commissioners strictly speaking, are not 
municipal or corporate authorities. The title of this Act, as well as the 
body of it, is extremely meager. The only way to determine the mat
ter finally, would be a test in the courts. This would probt\bly be 
accomplished by having the county commissioners proceed as for 
Chapter 142, Laws of 1915, and then have someone contest the matter 
by injunction. 

As to the possibility of having the State Board of Land Com
missioners bid upon such bonds, they would probably have a great 
deal of hesitancy in investing in such securities, unless their validity 
was conclusively established by a test_ of the courts, as above suggested. 

Yours very truly, 
J. B. POINDEXTER, 

Attorney General. 

Irrigation Systems, Taxation of. Taxes, Collection of by 
Action. Taxation of' Irrigation System. Action, Collection 
of Taxes by. 

Canals, flumes and ditches of an irrigation system, and 
the franchises, and rights of way therefor, should be as
sessed as real property ... Sections 2622 to 2655, inclusive, 
provide for a sale of such property. Section 2738 to 2739, 
provide a cumulative remedy by way of actiori for the col
lection of such taxes. 
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OPINIONS OF THE ATTORNEY GENERAL 

Hon. Frank Hunter, 
County Attorney, 

Miles City, Montana. 
Dear Sir: 

July 24, 1916. 

417 

I am in receipt of yours under date the 20th instant, relative to 
the collection of taxes on irrigation system, concerning which I wrote 
you a few days since. I note that you state that it is your opinion 
that the remedy by sale and deed, prescribed by Sections 2622 to 2655 
inclusive, is exclusive, and that Sections 2738·9 apply only to the 
collecti.on of personal property taxes. I see nothing in the provisions 
of these latter sections confining the remedy to personal property 
taxes. The language is general, and would seem to include every sort 
of taxes. This method of collecting taxes has been many times before 
the Supreme Court of California, and it has there been held that it may 
be utilized in the collection of the taxes on real estate. The cases in 
which this and similar legislation has been before the court, are: 

People v. Olvera, 43 Cal. 492; 
People v. C. P. R. R. Co. '43 _Cal. 399; 
People v. Ballerino, 99 Cal. 598, 34 Pac. 330; 
People v. C. P. R. R. Co. 105 Cal. 576, 38 Pac. 905. 

The case of People v. Ballerino, supra, is interesting and instructive, 
for the reason that it was a tax upon realty that was involved. Also, 
it appears that the section under which the action was brought, was 
identical. with Section 2738 of our Code. You will note that the court 
in construing this action, holds that the offering for sale, as required, 
is a condition precedent to the state's right to bring the action. I 
did not intend, nor do I think it 'necessary, to hold that the property 
in question be seized forthwith, and sold. The offering for sale, 
undoubtedly in the case of real property, would mean an offer in the 
usual way. Upon conSideration, this method of collecting taxes would 
seem to be cumulative, and in some cases rather necessary. The in
stance of the irrigating system, or reserved mineral rights, adverted to 
by you, are good illustrations. Either of them might be of rather a 
speculative nature, and consequently, not attractive to bidders at a tax 
sale. The method given in the Code allows a tax debt to be turned 
into a judgment, which may be executed upon any personal property, 
or other real property, which the tax debtor might own. 

Yours very truly, 
J. B. POINDEXTER, 

Attorney General. 

County Bonds. Advertisement for Sale of. Sale of County 
Bonds, Must be Advertised. Bonds of County, Advertised 
for Sale. Exchange, of Bonds for Warrants. 

Where county bonds are sold, the sale thereof must be 
advertised. Not necessary to advertise where exchange is 
made for county warrants. 
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