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held, and for aught we know, it may have been in such form as to 
the question submitted, to include the permission to the board to sell 
the old site; and furthermore, if that election is not contested or set 
aside, it would probably stand as a record by presumption or otherwise, 
that the authority to change the school site was granted by a majority 
of the voters of the district, for there is not any presumption that all 
the voters did not vote. The presumption in fact is rather that they 
did vote. 

I do not understand that it is your duty to institute action against 
the members of the school board whenever requested so to do by some 
resident of the district; nor do I understand that it is your duty as 
county attorney to Sign or verify the accusation in writing, indicated 
by Section 9006, Revised Codes, although you may be requested to do 
so by some resident of the district. The provisions of that section 
leaves its provisions open to "any person" who desires to make ac
cusation, and when the accusation is made and filed, the court then has 
jurisdiction of the case, and the court may then require your services, 
or may permit the action to be prosecuted' by some private attorney. 
You are the attorney for the school board it is true, but you are not 
thereby made the public prosecutor of actions against individual mem
bers of the school board, unless some accusation is made, either by 
indictment, complaint or otherwise, and it is likewise true that as 
county attorney you are charged with the enforcement of the law. 
Rence, the acts of public officials may be so far a flagrant .violation 
of their duty to the damage of the public, that it would be your duty 
to compel them to yield obedience to the law. Such matters must 
be left largely to your judgment, under the facts presented; but as 
a general rule; the county attorney may stand upon the preseumption 
that public officials have done their duty; for if you were to con
sume an action again the members of the school board, and the in
vestigation proved the action false, then you should be in the attitude 
of having taken issue with the official action of an official board, of 
which, under the law, you are the attorney and advisor. 

Yours very truly, 

J. B. POINDEXTER, 

Attorney General 

Dental Board, Pay of Members of. State Board of Dental 
Examiners, Pay of Members of. Compensation, Members of 
Beard of Dental Examiners. 

The State Board of Dental Examiners is vested with dis
cretionary power to use the money coming into its treasury 
for the enforcement of the provisions of the law creating 
the Board. and order certain charges for investigating al
leged violations of the law, or attending educational meet
ings. 
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June 10, 1916. 
Hon. George A. Judson, 

County Attorney, 
Great Falls, Montana. 

Dear Sir: 

I am in receipt of your letter submitting for consideration the 
following questions: 

"7. Is the treasurer of a dental board authorized to pay 
members of the board mileage and per diem for traveling 
about the state for the purpose of investigating alleged viola
tions of the law, regulating the practice of dentistry? 

"2. Is such treasurer authorized to pay expenses of a mem
ber of said board in attending the National Board of Dental 
Examiners ?" 
The law contains no specific statement relative to what may be 

included in the term expenses of the board. Section 1583, Revised 
Codes, provides that the money "coming into the treasury of said 
board shall be paid out u'pon the warrant of the president and the 
secretary thereof, in payment of the compensation and expenses of said 
board in carrying out the provisions of this Act," but the law nowhere 
contains an enumeration of what may be classed as "expenses". A cer
tain discretionary power seems to be vested in the board to use the 
moneys which come into its hands for the carrying out of the purposes 
and proxisions of the law. A somewhat similar question was before 
this office with reference to expenses of county officers. 

See Opinions Attorney General, 1912-1914, p. 17. 
On December 30th, 1914, the State Board of Nurses submitted to this 
department the following question relating to the construction of 
Chapter 50, Laws of 1913: 

"May members of ·said board receive any per diem or ex
penses while in attendance upon conventions of nurses or 
other educational meetings?" 

In answer to this question, this department said·: 
"The statute is wholly silent· on this subject. I cannot 

say as a matter of law that such expenses may be properly 
allowed, nor can I say that it would be improper to allow 
them in any case. It is probable that the exigency of the case 
and the facts and circumstance attending the meeting would 
have a material bearing upon the question as to whether the 
expenses or per diem should be allowed. In view of there being 
no statutory direction it would require a judgment of court in 
each particular case to determine the question. I can only 
advise caution." 

In view of there being no statutory direction, I can add but little to the 
above; and, in view of the fact that this is money which is paid in for 
the use of the dental bOard in carrying out the provisions of the Act, 
I am of the opinion that the board is vested with some discretion in 
determining its method of procedure, and that, unless there is a 
clear abuse of that power, it should be left generally to the judg
ment of the board charged with the duty and vested with the authority 
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of carrying into operation the laws and regulations relating to the 
practice of dentistry in this state. 

Yours very truly, 
J. B. POINDEXTER, 

Attorney General. 

Town Incorporation of. Census-Taker, When Appointed. 
Liquor Licenses, Revocation of. Licenses, Liquor, When 
Revoked. 

When a petition for the incorporation of a town was filed 
at a special meeting, the Board of County Commissioners 
could appoint a census-taker at their next regular meeting. 

When a saloon license is legally issued, it cannot be can
celled previous to its expiration merely because the popula
tion decreases below that named in Chapter 87, Laws of 
1915. 

Hon. Frank A. Wright, 
County Attorney, 

Lewistown, Montana. 
Dear Sir: 

June 15, 1916. 

I am in receipt of your communication under date the 31st ultimo, 
submitting two questions: 

"1. In a case where a petition for the incorporation of a 
town is filed with the Board of County Commissioners at a 
special meeting on May 31st, 1916, which meeting is called 
for hearing on liquor licenses, can the Board of County Com
missioners at its next meeting, the first Monday in June, ap
point a census taker as provided in Section 3208 of the Revised 
Codes of Montana?" 

"2. Where there is a saloon, the license of which expires in 
September, can the commissioners revoke the license on the 
ground that there are not at the present um·e, fifty bona 
fide residents residing within the radius of one quarter of 
a mile?" 
I note that you have given it, in answer to the first question, 

that the commissioners may appoint a census taker at the next meeting. 
The first Monday in June Is a regular meeting for the Board of County 
Commissioners as provided by Section 2891. Your opinion on this 
question is correct. 

As to the second question, it does not appear when the license 
was issued, or the number of people resident within one quarter of a 
mile of the location of the saloon at the time the same was issued; 
neither does it appear that the license should be revoked for any of 
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