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General, at page 402, where it was held that the petition required by 
Section 404, Chapter 76, Laws of 1913, is jurisdictional, and that no 
such authority is vested in the County Superintendent, or the Board of 
County Commissioners. 

Yours very truly, 
J. B. POINDEXTER, 

Attorney General. 

Sheriff, Boarding Prisoners. Prisoners, Boarding of by 
Sheriff. Feeding Prisoners, for Fractional Days. 

The sheriff has authority to charge the county at the 
rate of fifty cents per day for boarding prisoners only when 
food of such value has actually been furnished. 

Hon. Frank Arnold, 
County Attorney, 

Livingston, Montana. 
Dear Sir: 

February 14, 1916. 

I am in receipt of your letter of the llth instant, requestifl~ 

my vpinion upon the following question: 
"Has the sheriff authority to charge for the day the 

prisoner entered the jail and also for the day when leaving?" 
This office has held that a sheriff of a county is not. entitled 

to any profit or reward for feeding prisoners committed to his care; 
that he is entitled to reimbursement only for his actual outlay or ex­
pense incurred in this behalf (Vol. 5, Opinions Atty. Gen., p. 207.) 
Secti<lll 9773 provides that the sheriff shall be allowed a reasonable 
compenl;iation for necessary board, clothing and bedding furnished 
prisoners, and by the terms of Section 3138, idem, the legislature 
has !letermined that fifty cents per day is a reasonable compensation 
for the food daily furnished to a prisoner. Our Supreme Court has 
said upon this subject: 

"The object of the legislature was to have certain 
services performed for the people, and not to make money 
for a sheriff or to set him up in business. The old idea 
of paying an officer was to feed him and clothe him and take 
care of his family, while he was giving his services to tne 
people. There never was any idea that holding public office 
was a private business. 

"If the statute allows fifty cents per day for feeding 
a prisoner, there is no understanding that the sheriff may 
make any gain or profit for his private use out of this stipend. 
The direction of the legislature is to give that prisoner fifty 
cents' worth of food every day, and not to feed him perhaps 
on bread and water at an expense of five cents, thus making 
forty· five cents for the sheriff. The object of the law 
is to put food into the stomach of the prisoner, and not 
money into the pocket of the sheriff." 
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Scharrenbroich v. Lewis & Clark Co., 33 Mont. 250 on page 258. 
A case perhaps more nearly in point is that of Pressly v. Board 

of Commissioners, 80 Indiana, 45, wherein the doctrine is laid down that 
gen,erally the law will not regard the fraction of a day, but this maxim 
is a fiction of law indulged for convenience, and to promote the ends 
of justice, but never allowed where it will promote injustice or wrong, 
and that it does not apply in a case such as the one under considera­
tion. In the course of the opinion the following language is used: 

"If the sum specified is a fair compensation for the food 
consumed by a prisoner in one day, it would be more than a 
just compensation for the quantity consumed by him in one­
tnird or two-thirds of a day, and in justice the sheriff ought 
not to be paid for a full day's board for one meal, or one-third 
of a day's board. If an employer should agree to pay his 
employee one dollar per day for his work, no one would think 
the latter entitled to a dollar for a half day's work. Nor, 
should one agree to board another for a dollar per day, or 
six dollars per week, would it be thought that the landlord 
could charge the boarder a dollar for a half day's board, or 
six dollars for less than a week's board." 

Section 9778 of the Code requires the sheriff on the first Monday in 
January and every three months thereafter to return to the county 
commissioners a certified list of the names of all prisoners in his 
custody on the last day of the preceding month, together with the 
length of time for which they were committed, and the number 
received and discharged during the preceding three months. The object 
of this section is to inform the county board of the exact time and 
the number of prisoners the sheriff has fed, to the end that he may 
be reimbursed for his actual expenses. It is apparent, therefore, that 
the sheriff has authority to charge only for such food as he actually 
furnished to prisoners in his charge, at the rate of fifty cents for 
each full day of service. 

Yours very truly, 
J. B. POINDEXTER, 

Attorney General. 

- Primary Election Law, for President. Presidential Pri­
mary Election Law, Construction of. Construction, Presi­
dential Primary Election Law. Election, Primary for Presi­
dent. Statute, Construction Primary Election Law. 

The Presidential Primary Election Law must be read and 
construed in connection with the State Primary Election Law 
as to the method of procedure to be followed in the conduct 
of such election. 

An elector has the right to vote for one candidate for 
every office to be filled, notwithstanding the statement that 
the elector may vote for only one of the delegates. 
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