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Animals, Value of When Condemned. Diseased Animals, 
Value How Determined. Livestock, Amount to be Paid for 
Diseased When Slaughtered. , 

Remuneration for livestock killed under order of the 
Veterinary Surgeon or the Livestock Sanitary Board, should 
be paid for upon the assessment value shown upon the 
assessment roll next preceding the discovery of the disease. 

Hon. W. J. Butler, 
State Veterinary Surgeon, 

Helena., Montana. 
Dear Sir: 

January 26, 1916. 

I am in recept of your communication under date the 24th instant, 
submitting for my opinion the proper valuation of animals found to be 
diseased and ordered to be slaughtered, but which' for some reason are 
not immediately killed. You ask: 

"Is the assessed value to be taken as that found on the 
assessor's list at the time the animal was found diseased, or 
reacted to the test for determining the presence or absence of 
disease, or is the value to be taken from the assessor's list as 
found thereon on the date of the actual destruction of the 
condemned animal ?" 

You state that there are cases where animals have reacted to tests but 
are not immediately killed, either from unavoidable circumstances, or 
in the case of tubercular animals, where they are held in quarantine 
by owners, under the provisions of law allowing this. 
. The provisions of Chapter 140, Laws of 1915, allowing compensa

tion to owners of livestock killed under order of yourself or the State 
Livestock Sanitary Board, does not state what assessment is to be 
considered as determining the value of such animals, further than to 
say that: 

"The valuation of such animals so ordered to be killed, 
shall be the actual full assessed valuation thereof, as shown 
on the last assessment roll of the county in which such stock 
was assessed; but such assessment shall not in any case exceed 
the actual value of such stock at the time of such assessment." 

The only indication as to which assessment is to be taken, is the first 
portion of Section 3, which states when the state veterinary or his 
deputy or the state livestock board has deemed it advisable to slaughter 
such animals. 

I am of the opinion that the assessment by which the value of such 
animals is to be fixed is the assessment next preceding the determina
tion by the state veterinary, or the board, that the animal must be 
slaughtered, and for these reasons, the law provides in Section 2502, 
Revised Codes, 1907, that "all taxable property must be assessed at its 
full cash value". Section 2512 of the Code requires property owners 
to make affidavit as to their property. The law presumes that property 
owners, as well as the officers, do their duty. No presumption arises 
after the condemnation of an animal that it was not fully assessed at 
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the assessment previous to discovery of the disease, and certainly no 
one could successfully contend that the discovery of a slaughterable 
disease in _an animal raised its value. Hence, an owner who wilfully 
raised the value of his animal- subsequent to condemnation, could 
scarcely do so iy good faith, the presumption being tl1at at each as
sessment time he lists it at its f].lll cash value. 

I am of the opinion, therefore, that compensation should be paid 
upon the assessment value s40wn for the animal upon the assessment 
roll next preceding the discovery of the disease, and not at the time of 
slaughter. 

Yours very truly, 
J. B. POINDEXTER, 

Attorney General. 

Public Service Commission, Jurisdiction of. Franchise, 
Power of Commission to Alter. Rates, Power of Commission 
Where Fixed by Franchise. Power, of Public Service Com
mission. 

Rates for service of public utility companies fixed by 
franchise from municipality previous to the passage of 
Chapter 52 of the Laws of 1913, are not subject to revision 
by the Public Service Commission. 

Hon. Railroad and Public Service Commission, 
Helena, Montana. 

Gentlemen: 

Feb. 2 ,1916. 

I am in receipt of your communication under date Jan. 17, 1916, 
inquiring whether 

"the Public Service Commission has any jurisdiction in the 
matter of rates being charged in municipalities, in cases whe~e 
the franchise was granted to the utility by the muniCipality 
prior to the time of the passage of the law creating the 
Public Utility Commiss'on, in which cases the franchise granted 
by the municipality contained a schedule of ratel:l to be 
charged the municipality and its citizens?" 
This office has heretofore had under consideration somewhat similar 

questions, the result of the consideration given them being found at 
pp 438-439 Vol. 5, Opinions of Attorney General. 

The general rule is that no power to fix rates charged by utilities 
is presumed in favor of municipalities. Such power must appear by 
clear and express language. Courts have held that the power to contrac~ 
with public utilities did not include the power to fix rates; nor is the 
power included in the general grant of power to provide reasonable 
regulations for the safe supply, distribution, and consumption of gas. 

Lewisville Nat. Gas Co. vs. State, 135 Ind. 49 21 L. R. A. 734. 
The Supreme Court of est Virginia recently had occasion to 

pass upon the precise question here involved. 
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