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there is lacking in this contract any beneficiary. This provision, how­
ever, does not take it without the law relating to insuran8e, when the 
real consequence of the contract is considered. While the undertaker 
may in a sense benefit from the contract entered into without having 
any insurable interest in the life or well being of the assured, this 
benefit is incidental, and arises from the profit made from conducting 
the burial service, and furnishing the necessities. The real bene­
ficiaries are the surviving relatives of deceased, if there are any, or his 
estate, in as much as they are by the contract, saved what would 
otherwise be a legal charge against them. As was said by the Supreme 
Court of Kansas: 

"The controlling .elements of the contract, as interpreted 
by the by-laws, are only material responsibilities, similar to 
those in ordinary mutual life insurance companies. The mem­
bers of the association are both the indemnitors and indem­
nitees." 
I am of the opinion, therefore, that such associations, as the one 

described in the literature submitted by you, are insurance associations 
within the meaning of the laws of this state, and subject thereto. This 
view is upheld by the following cases: 

State v. Wichita Mutual Burial Association, 73 Kan. 179, 84 
Pac. 757; 

State v. Willett, 171 Ind. 296, 86 N. E. 68; 
Robbins v. Hennessey, 86 Ohio St. 181, 99 N. E. 319; 
Physicians' Defense Co. v. O'Brien, 100 Minn. 490, 111 N. W. 396; 
Physicians' Defense Co. v. Cooper, 188 Fed. 832, 199 Fed. 576; 
State ex reI T. S. Hogan, Atty. Gen. v. Rinchler, (0.) 107 N. 

E. 758; L. R. A. 1915, D. 50l. 

Three cases holding opposite views are: 
Vredenburg v. Physicians' Defense Co. 126 Ill. App. 509;; 
State v. Laylin 76 N. E. 567; 73 Ohio St., 90; -
Commonwealth v. Provident Bicycle Association, 178 Pa. St., 

637; 36 Atlantic 197. 
These cases, however, overlook the point that the costs of a law 

suit might be a loss as much as a judgment. The risk of financial 
loss occasioned by merely being sued is a contingency which may dam­
nify a person whether judgment might be taken or not. These cases. 
therefore,. do not appear to be well reasoned, and certainly are against 
the weight of authority. 

Yours very truly, 
J. B. POINDEXTER, 

Attorney General. 

State Board of Examiners for Nurses, Power of. Nurses, 
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The state board of examiners for nurses is not vested with 
authority to determine who shall or shall not attend a school 
for the training of nurses, nor to settle disputes between the 
school and the student. 

January 18, 1916. 
Miss Margaret Hughes, 

President State Board of Examiners for Nurses, 
Helena, Montana. 

Dear Madam: 
I am in receipt of yom letter of the 17th instant, submitting the 

question: 
As to what, if any, jurisdiction, the State Board of Ex­

aminers for Nurses has in cases where a student in a training 
school has been dismissed from such school? 
I am also in receipt of your other letter of the same date, sub­

mitting the following question: 
As to what, if any, protection the public has from persons 

claiming to be trained nurses, who are not in fact what 
they claim to be? 
Chapter 50, Session Laws of 1913, in Section 4 thereof, provides 

that the President of the Board of Examiners for Nurses shall be in­
spector of training schools, and in Section 6 thereof, it is made the 

.~ duty of such president to report the schools which "shall provide courses 
of instruction in the subjects required by the Board." The Board does 
not appear to be given any authority over such schools in any manner, 
except to ascertain whether the prescribed course of instruction has 
been folla.wed therein. The question as to who mayor may not attend 
the school as a student, is one between the school and the student, and 
is not a question within the jurisdiction or province of the Board. 

The protection afforded the public from presons falsely claiming 
to be trained or certified nurses, is given in Section 13 of said Chapter 
50, which prohibits anyone from practicing nursing "as a trained, 
graduate or registered nurse without a certificate as herein provided 
for," and any person violating this provision is declared guilty of a 
misdemeanor, and may be prosecuted on a complaint filed, the same 
as for any other misdemeanor. The public may, therefore, be protec­
ted by demanding of the person who claims to be a trained, graduated 
or registered nurse, the certificate of authority issued by the State 
Board. 

Yours very truly, 
J. B. POINDEXTER, 

Attorney GeneraL 




