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of Montana, 1[107. 'l'lle officers and employees of the ~enate consist of 
a President, President pro tem, Secretary, Assistant Secretary, Journal 
Clerk, and a Sergeant at Arms; and the Senate may elect an Assistant 
Sergeant at Arms, and Enrolling Clerk, an Engrossing Clerk, one Jani
tor, one Day Watchman, one Night Watchman, one Chaplain, two pages, 
and three Committee Clerks. The officers and employees of the House 
of Representatives consist of a Speaker, Speaker pro-tem, Chief Clerk, 
Assistant Chief Clerk, Journal Clerk, and a Sergeant at Arms; and the 
House may elect an Assistant Sergeant at Arms, an Enrolling Clerk, an 
Engrossing Clerk, one Door Keeper, one Janitor, one Day Watchman, one 
Night Watchman, one Chaplain, three Pages and four Committee 
Clerks. 

Section 65, relating to officers and employees of the Senate, contains 
the following clause: 

"as many committee clerks and pages as the Senate may 
from time to time require." 

and Section 66, relating to House officers and employees, ~ontains a sim
ilar clause, which reads as follows: 

"as many committee clerks and pages as the House may 
from time to time require." 

These clauses are in my opinion repugnant to the provisions of Article 
V, Section 28 of the Constitution, which requires that the Legislative 
Assembly shall prescribe by law the number of officers and employees 
of each House. The clauses quoted above do not undertake to fix the 
number of clerks and pages, but undertake to lodge discretion in the 
respective branches of the Legislature as to what the number in the 
House and Senate shall be. Such was not the intent of the framers of 
our Constitution. In my judgment these blanket clauses are void. 

There is, of course, no limitation upon the number of officers and 
employees which may be provided for each house, but provisions must be 
made in the orderly way pointed out by the Constitution. 

Chapter 37 of the Laws of the Thirteenth Legislative Assembly 
fixes the per diem salaries I to be paid to the officers and employees 
of both Houses. This law is controlling as to the amount of salary which 
each officer and employee shall receive, but it is not controlling as to the 
number of employees either House is entitled to elect or appoint. 

Yours very truly, 

D. M. KELLY, 
Attorney General. 

Legislature, Authority to Make Retroactive Appropriations. 
A~imals, Payment for Slaughter When. Appropriations, 
Power to Make for Payment Slaughtered Animals. 

The legislature does not have authority under the Consti
tution to make an appropriation for animals already slaugh
tered, unless there was some authority of law at the time 
for the payment for such animals. 
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Hon. William Gallagher, 
House of Representatives, 

Helena, Montana. 
Dear Sir: 

January 13, 1915. 
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I beg to acknowledge receipt of your enquiry as to whether it is 
within the province of the legislative assembly to enact a special appro
priation law granting relief to the owner of certain livestock killed by 
the State Veterinary Surgeon sometime during the month of Febru
ary 1913, the statement of facts being that in that month fourteen 
head of horses were found afflicted with glanders and were killed. The 
act of the legislature authorizing the payment Ifor stock killed under 
such Circumstances did not become a law until March 10, 1913. 

The law relating to this subject, as it then existed, is found in sub
division 1, Sec. 1889, of the Revised Codes, which provides 

"Animals determined by the State Veterinary Surgeon, or a Dep
uty to be affected with disease requiring slaughter. No animals of this 
class shall be paid for," when a mistake is made. 

The last clause of Sec. 29, Art. V. of the State Constitution prohibits 
the payment of certain claims; that clause being in the following lan
guage: 

"nor provide for the payment of any claim made against the 
state without previous authority of law except as may be other
wise provided herein." 

There is no other provision of the constitution otherwise providing. 
Hence at the time this stock was killed there was not any authority of 
law for making any claim against the state, and there being no previous 
authority of law for such claim this language of the constitution pro
hibits the appropriation being made. Such an appropriation would also 
be class legislation; hence it is my opinion that such an appropriation 
cannot legally be made. 

Yours very truly, 

D. M. KELLY, 
Attorney General. 

State Prison, Escapes From. Escape, From State Prison. 
Prisoner, Charged With Escape. Counsel, Right of Prisoner. 
Prisoner Without Means, Right to Counsel. Cost of Trial, 
State Charge. 

A prisoner who escapes from state prison is entitled to 
have counsel defend him. If he be without means the court 
shall appoint counseL The costs of trial incurred by the 
county is a proper charge against the state, and should be 
presented to the Board of Prison Commissioners for appro
val and settlement_ 

o 

cu1046
Text Box




