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sale under the provisions of Section 2 of that Act, unless an 
p.xchange is affected with warrant holders, etc., as provided 
in the Act. 

Hon. Board of County Commissioners, 
Helena, Montana. 

Gentlemen: 

November 17, 1915. 

I acknowledge your verbal inquiry submitting the question: 
Has the Board of County Commissioners the authority to 

sell refunding bonds issued under the provisions of Chapter 32, 
Laws of 1915, without first giving the notice as required by 
Section 2 of that Act? 
This Chapter is amendatory of Sections 2905, 2907, and 2908 of the 

Revised Codes, relating to the issuance and sale of refunding bonds. 
Section 1 of the Act confers authority upon the Board to iSSue refund
ing bonds for the purpose of redeeming outstanding obligations of the 
county. Section 2 provides that it is the duty of the Board to sell 
the bonds when issued, 

"and give notice by advertising in some newspaper for a period 
not less than thirty days prior to the time said bonds are to 
be sold," 

reserving, however, in the board the discretionary power to exchange 
bonds to meet obligations of the county incident to county division or 
change of county boundary lines, and reserving also in the Board the 
discretionary power as expressed in Section 3 of the Act, to exchange 
such refunding bonds for outstanding bonds and warrants; but the 
only provision in the Act relating to the sale of bonds, is found in the 
first half of Section 2 thereof, which requires thirty days advertise
ment. The provision found in the first part of Section 3 of the Act only 
has reference to the disposition of the proceeds derived from the sale, 
but does not pretend to give any direction as to the method of pro
cedure to be followed in making the sale, such direction being clearly 
expressed in Section 2 of the Act. 

You are, therefore, advised that where a sale of the bonds Is 
made, the Board must follow the direction contained in Section 2 of the 
Act, and must advertise the bonds for sale in accordance with the 
direction there given. 

Yours very truly, 
J. B. POINDEXTER, 

Attorney General. 
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The receipt given for money received for a definite purpose 
under the facts submitted, is sufficient as a· token or "noh' 
or memorandum," under the provisions of Section 9289, Re
vised Codes. 

Hon. H. W. Bunston, 
County Attorney, 

Hardin, Montana. 
Dear Sir: 

November 17, 1915. 

I am in receipt of your letter of the 13th instant, submitting the 
question: 

as to whether the receipt enclosed with your letter is a token 
or memorandum within the meaning of Section 9289, Revised 
Codes? 

It appears from the statement of facts that some time in 1913, 
parties pretending to have for sale stock in the National Life Insurance 
Company of l\l[ontana, offered to sell the same to parties in your 
county, who llgreed to make the purchase, and actually paid therefor, 
Either in notes or cash the full value of such stock as represented by 
t.he sellers; that one or more of the notes so given in payment for 
such stock, was afterwards negotiated by the sellers in payment of 
~roperty, the title of which they took to themselves, and another one 
of the notes was negotiated at a bank and the money paid 'to the 
sellers of the pretended stock. The stock itself, was not delivered to the 
purchasers, and never has since been delivered to the purchasers. At 
the time of the sale the sellers made and delivered to the purchaser 
their receipt to the effect that the money received was in full settle
ment on fifty shares of this stock. If it should transpire that the 
sellers of this pretended stock at the time did not intend to make de
livery thereof, or that they did not have the stock, and knew that they 
could not get it, then it is apparent that they intended fraud, and the 
receipt in such case is a sufficient memorandum or token within the 
meaning of said section 9289, for the receipt itself is an earnest. 
or token, or agreement, or promise to deliver the stock, or to furnish 
the stock to the parties to whom it was SOld, and said receipt is ex
pressed in writing and signed by the defendant. But if the above state
ment of facts is true as to the intention of the parties then the 
whole transaction is fraudulent, and the receipt itself becomes "a 
false token or writing," and is also "some note or memorandum there
of" in writing. We have three statutes in Montana relating to false 
pretenses, Section 8683, Section 8657, and said Section 9289. The gist 
of an action of this character, of course, is the fraud practiced and 
intended to be practiced. The only case that I call to mind in Mon
tana, relating to this subject, is: State v. Phillips, 36 Mont. 112; 92 
Pac. 299, and the Underwood case therein cited. Similar statutes were 
considered and discussed at considerable length by the entire· court in 
People v. Rathstein, 180 N. Y. 148. 72 N. E. 999. Discussion may also 
be found in the following cases: 
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State v. Hammelsy, (Oregon) 96 Pac. 86;;; 
People v. Cadot (CaL), 71 Pac. 650; 
People v. Carpentier, 91 Pac. (Cal.) 809; 
State v. Phillips (Wash.), 84 Pac. 24. 
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The analysis of these similar statutes by the courts above referred 
to in connection with your knowledge of the specific facts, may aid 
you some in determining your line of action. If the facts as presented 
to you, after full investigation, show that fraud was actually perpe
trated, and that these parties did purposely commit the crime, no 
hesitancy should be entertained as to whether they should be called to 
account. Sometimes in these cases, an attempt is made to evade civil 
liability through the medium of proceedings in criminal cases. How
ever, you understand the facts, and will be able to reach definite con
clusions. The general law relating to the subject, may also be found in 

19 Cyc.384; 
21 Am. St. Rep. 265; 25 Am. St. Rep. 378; 
2 Ann. Cas. 1010. 

The receipt enclosed is herewith returned. 
Yours very truly, 

J. B. POINDEXTER, 
Attorney General. 

o 

Fire Insurance Company. Investment of Surplus of. Sur
plus of Insurance Company, Investment of. Corporation, In
li\urance Investment of Surplus. 

A fire insurance company may invest its surplus in the 
stock of a corporation organized under the laws of Montana, 
if such corporation is solvent, and pays dividends on its 
stock. The investment commissioner must determine the 
propriety and safety of any such investment. 

Helena, Mont., Nov. 17, 1915. 
Hon. William Keating, 

Commissioner of Insurance of the State of Montana, 
Helena, Montana. 

Dear Sir: 
I am in receipt of your communication of the 16th inst., requesting 

an opinion upon the following proposition: 
May a Fire Insurance qompany organized under the laws 

of the State of Montana, invest its surplus funds in the stock 
of a corporation organized under the laws of this State, for 
the purpose of holding title to and managing real estate where 
the property owned by such real estate corporation is covered 
by a mortgage? 
Sec. 4048 of the Revised Codes prohibits the investment or loan of 

the funds of a Fire Insurance Company in encumbered real estate 
except under certain conditions not necessary to be noted here. This 
section expressly provides, however, that the surplus money, over and 
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