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appear herein without separate statements. 
1. Liabilities imposed upon a warehouseman by the provIsIOns 

of Section 37, Chapter 93, Laws of 1915, are covered by the bond re
quired to be given and furnished by such warehouseman, as provided In 
Sections 26 and 27 of said Chapter. 

2. The provisions of Chapter 71, Laws of 1915, forbid the charg
ing of a greater rate of premium than $2 per thousand for a public 
warehouseman's bond, but there is not any limitation in that Chapter 
as to the duration of such bond. The provisions of Chapter 93, Laws 
of 1915, as appear in Section 24 et seq. of that Chapter, are to the 
effect that warehousemen, grain dealers, track buyers, etc., must pro
cure a license, but there is not any provision of law limiting the du
ration of such license. I am informed that the practice is to issue 
license for one year. A license cannot lawfully be issued unless the 
bond is furnished. In view of the fact that said Chapter 71 does not 
limit the duration of the bond, neither does said Chapter 93 limit the 
the duration of the license, and of the further fact that the grain 
inspection law is a police regulation, I am of the opinion that the 
duration of the bond, unless otherwise provided therein, is co-existent 
and co-extensive with the duration of the license, and that at the 
expiration of the license as issued, a new bond should be given, or the 
old bond renewed in the proper manner. 

Yours very truly, 
J. B. POINDEXTER, 

Attorney General. 

Officer of County, Removal From. County Officer, Re
moval From County, Effect of. Vacancy in County Office, 
When Created. Coroner, Removal From County Creates a 
Vacancy When. Public Officer, Where Must Reside During 
Term. 

Law relating to vacancy caused by permanent removal of 
~ounty officers from the county considered and construed. 

Hon. T. F. Shea, 
County Attorney, 

Deer Lodge, Montana. 
Dear Sir: 

November 15, 1915. 

I am in receipt of your letter of the 4th instant, submitting the 
questions: 

"Does the permanent removal from the county of the 
person elected to the office of county coroner create a va
cancy in such office? 

":\'Iay the Board of County Commissioners become liable 
in any action by reason of its failure to declare the office 
vacant, when facts are presented to such board, establishing 
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the fact of the permanent removal from the county of the 
officer? 

"Does the coroner, notwithstanding his absence from 
the county, continue to remain the duly qualified coroner un
til a vacancy has been declared by the Board of Commis
sioners?" 
Section 11 of Article IX· of the State Constitution, read in . con

nection with Section 2955, Revised Codes, prescribes the qualifications 
to hold office, one of these qualifications being that the party must be . 
a qualified elector of the county. Section 420 Revised Codes, de
clares that an office becomes vacant upon the encumbent "ceasing 
to be a resident of the state, or, if the office be local, of the 
district, city, town or township for which he was chosen or ap
pointed, or within which the duties of his office are required to be 
discharged." This statute was taken directly from the California 
statute, and has been many times construed by the California Court. 

In People ex reI Fleming, v. Shorb et aI, the statement of facts 
is to the effect that Shorb was elected county treasurer, appointed his 
deputies and then left the state. Sixty days expired, and the Board 
of Supervisors declared the office vacant, and appOinted a successor. 
Shorb's deputies refused to vacate, and quo warranto proceedings 
were instituted. The absence of Shorb from the state was admitted. 
The court in the deCiSion, among other things, said: 

"The absence of Shorb from the state, as alleged and 
admitted ipso facto effected a vacancy of the office of treas
urer, and consequently a vacancy of the office of each of 
his deputies." 

People v. Shorb, 35 Pac. 163, 164; 
In People ex reI Treacy v. Brite,. the California Court quoted at. 

length the statute of the state, which is the same as the Montana 
statute, and reached the same conclusion, to-wit, that ceasing to be a 
resident of a district operated as a vacancy in the office. 

See also Matter of Buhler, 80 N. Y. Supp. 195; 
Relender v. State (Ind.) 49 N. E. 30; 
Ladeen case, 104 Minn. 252, 116 N. W. 485, 16 L. R. A. (N. S.) 

1058; 
S. V. Huff, 172 Indiana 1, 87 N. E. 141; 29 Cyc. 1404. 

Of course, the coroner may combat the order of the board, declaring 
the vacancy, either by refusing to surrender the office to the new 
appOintee, or by bringing subsequent action to have the order of the 
Board, declaring the vacancy and making the new appOintment, set 
aside. 

2. It is the general policy of law that county officers should 
reside within the county, and when the County Board, who are 
charged with general supervision of the affairs of the county, are 
affirmatively informed that some county officer is violating this 
provision of law, and h!ls permanently removed from the county, it 
is undoubtedly the duty of the Board to declare the vacancy; for the 
public l).ave a right to insist that the public officials reside within 
the county. What if any liability would attach to the Board in case 
it failed to declare this vacancy, would have to be determined from 
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tile facts of any particular case, which might be urged against the 
Board in a claim for damages, or otherwise, for a failure to dis
charge their duty as public officials. 

3. Conceding that the coroner has permanently removed from 
the county, that fact is well known to him. Under the holdings, the 
vacancy occurred ipso facto, with his removal. He is no longer a 
public official, for his permanent removal from the county, under the 
doctrine cited above, had the force and effect of a resignation. What 
the ultimate result would be in case he assumed to act as coroner, 
like the foregoing question, would be determined from the particular 
facts of the case as then presented, for the doctrine of de facto officer 
might attach, if the facts warranted. 

From these conclusions, I am of the opinion that the Board has 
the right, if they believe from the facts that the coroner or any other 
county officer has permanently removed from the county, to declare 
a vacancy, and to appoint a successor, or proceedings may be 
instituted in the district court, under the provisions of Section 9006. 

Yours very truly, 
J. B. POINDEXTER, 

Attorney General. 

Costs, in Criminal Prosecutions. Criminal Prosecutions, 
Costs in. 

The costs in ~riminal prosecutions begun without probable 
f!ause, may be assess'ed against the complainant, by follow
ing Section 9612, Revised Codes of 1907, 

Hon. H. L. Wolfe, 
County Attorney, 

Malta, Montana. 
Dear Sir: 

November 16, 1915.' 

I acknowledge receipt of your favor of the 7th instant, wherein 
you request opinion of this department upon the question of com
pelling a prosecuting witness to pay the costs of an examination, 
and setting forth a statement of facts showing that a citizen of 
your county has preferred charges against another citizen of said 
county, charging him with the crime of grand larceny, and that upon 
the preliminary examination the court found that the arrest and 
charges leading to such arrest were without probable cause. You do 
not, however, state whether or not the court followed out the pro
visions of Section 9612, by certifying in the minutes that the prosecu
tion was malicious or without probable cause and ordered the prose
cutor to pay the costs of the action, or to give the security therein 
provided for. 

1,'·Statutes imposing) liability for costs ,or designated 
items of costs, under circumstances prescribed by the state
utes .. * .. on the prosecutor ...... have been universally held 
constitutional." 
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