
8 OPINIONS OF THE ATTORNEY GENERAL 

December 14th, 1912. 
Hon. Justin M. Smith, 

County Attorney, 
Bozeman, Montana. 

Dear Sir: 

I acknowledge receipt of your letter of the 10th inst., wherein 
you ask my official opinion as to whether or not a person selling and 
peddling fruits throughout the city of Bozeman and county of Gallatin 
is amenable to the provisions of Chapter 110, Laws of 1911, "the 
itinerant vendor act," and you state that this party is not a grower 
or producer Of the fruits, but that he is the regularly salaried agent 
of the grower and producer of the apples. As stated in your letter 
the latter part of Section 1 of said Chapter 110 provides: 

"Nor shall it apply to the sale of books, papers or school 
supplies, or the sale of any fruit, vegetables, meat, or other 
farm products when sold by the grower or prod'ucer thereof." 

It is my opinion that this exception would apply with equal force 
to the grower or producer of apples in Washington or any other state 
as it does to the grower or producer of ~lontana, the Legislature 
not having by express terms limited the exception to local growers. 
However, it is my opinion that the phrase "grower or producer thereof" 
would not include the agent of such grower or producer, but that 
the vending and peddling must be done by the grower in person or 
his servant, not agent. Where the relation of principal and agent exists 
between the grower or producer and the vendbr, the selling and ped
dling as described in your letter is in my opinion contrary to the 
intent and provisions of said Chapter 110, Laws' of 1911. 

Very. truly yours, 
ALBERT J. GALEN, 

Attorney General. 

New Counties, Elections for. ~rimary Law, Application to 
Election for New County. New County, Officers of. Officers, 
of New County. County Commissioners, Upon Division of 
County. Official Bond, on Change of Class of County. Classi
fication, of County. 

As regulating amount of offi,cial bonds, the provisions of the 
Initiative -:\-feasure, Xo. 302, the primary law, applies to the 
election of offi\:ers upon the creation of a new county within 
the provisions of Chapter II2, Laws of 1911. "Gpon division of 
a county, a county commissioner who resides within the new 
county ceases to be a commissioner of the old county unless 
he removes within the limits of the old ·c0unty. 

A county commissioner who has qualified is not required to 
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file additional bond upon a county becoming one of a higher 
class unless required so to do by the district judge. 

Hon. Wm. L. Ford, 
County Attorney, 

White Sulphur Springs, Mont. 
Dear Sir: 

December 14th, 1912. 

I acknowledge receipt of your letter of the 11th inst., also the 
letter of Mr. W. C. Husband, deputy county attorney, of Harlowton, 
under date of December 10th, wherein you ask my opinion upon the 
following questions: 

"1. Whether the provisions of the initiative measure No. 
302, 'the primary election law' adopted by the people at the last 
election, would apply to the election of officers upon the crea
tion of a new county within the provisions of Chapter 112, 
Laws of 1911? 

"2. Does a county commissioner of Meagher Count.y who 
has four years yet to serve' of his term and who resides within 
the proposed new county become a commissioner of tlte new 
county and' continue to serve out his unexpired term ~ s com
missioner of the new county? 

"3. When a county is changed from a lower to a higher 
class, thereby increasing amounts of the official bond roequired 
of county officers, will a county commissioner who .was elected 
and qualified when the county belonged to the lower class, 
and who will continue to hold office after the county becomes 
of the higher class, be required to put up an addition:tl bond 
or is the original bond under which he qualified suffIcient?" 
In answer to your first question I would respectfully refer YOD 

to the provisions of the last' two paragraphs of Section 3, of Chaptel' 
112, Laws of 1911, which are as follows: 

"All nomination of candid'ates for the offices required to 
be ,filled at said election shall be made in the manner provided 
by law for the nomination of candidates for all general state 
elections. 

"The provisions of the election laws relating to prepara
tion. printing and distribution of sample ballots and the pro
"Islons of said laws relating to primary elections in thIs state 
s'hall have application to any election provided for in this act." 
By the provisions of the recently adopted primary law an 

general election nominations for public officers must be made in 
accordance with the provisions of that law, and in Sec. 8 thereof it 
,is provid'ed: 

"And it shall not be allowed to nominate any candidate in the 
manner provided by Sec. 521, Revised Codes of Montana, 1907." 
It is my opinion therefore that for the nomination of candidates 

for the offices required to be filled upon the creation of a new county 
the prOVisions of the recently enacted primary law would apply and 
it would be proper for the board of county commissioners in fixing 
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the amount of bond to be filed by the petitioners to take into eon· 
sid'eration this fact. 

In answer to your second question I will state that this matter 
has been heretofore passed upon by this office in an opinion dated 
December 18th, 1911, and addressed to one of the county commis· 
sioners of Chouteau County, wherein we held: 

"Upon the formation of a new county the commissioners 
of any of the counties from which a new county is formed, who 
reside within the limits of the new county, cease to be a 
commissioner of the old county unless they remove within 
the latter." 

This opinion will 'be found in Vol. 4, Opinions Attorney General, 
at page 332, a copy of which will soon be supplied to your office. 

Further in answer to your second question I would state that 
said Chapter 112, Laws of 1911, provides that officers for the proposed 
new county are required' to be nominated in the manner provided by 
general law, which would, of course, include county commissioners, 
and in the event that any member of the present board of county 
commissioners of Meagher County desire to be nominated for the 
office of county commissioner in t'henewcounty, it will be necessary 
for him to receive the nomination in the manner provided by law, 
and to be elected to such office by a vote of the people. 

In answer to your third inquiry, -it is my opinion that the county 
commissioner of a county who has qualified would not be required 
to file an additional bond unless required so to do by the d'istrict judge 
under the provisions of Sec. 2884 of the Revised Codes of 1907. 

ALBERT J. GALEN, 
Attorney General. 

Physicians, License to Practice Medicine. Medicine, Prac
ticing Without License. License, Practicing Medicine With
out. Insane, Inquiry as to, Physicians as Jurors. 

Serving as a j lIror in examination of a person accused of 
being insane is not practising medicine, hence not a violation 
of the law requiring a license. 

Hon. L, C. Rinard, 
County Attorney, 

Thompson, :\iontana. 
Dear Sir: 

December 21st, 1912. 

I am in receipt of your letter of the 16th inst., submitting the 
question as to whether serving on a jury or commission to determine 
the mental conditions of a person accused of insanity is practicing 
medicine within the meaning of Secs. 1591 and 8544 of the Revised 
Codes. 

Under the provisions of Sec. 1136, it is the duty of the person 
having in charge such examination to subp.oena at least two graduates 
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