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irregularity complained of. Some of these authorities you refer to 
in your lptter. I desire, however, to call your attention particularly 
to the case o~ Potter v. Furnish et aI. decided by the Supreme Court 
of Montana on December 2nd, last, wherein this same question was 
befcre the supreme court of this state, and the court in disposing 
of it saiq: 

"It is a rule of well nigh' uniform recognition that, after 
an electiou has been held, a party will not be permitted to 
challenge it unless he can show that a different result would 
have been reached but for the conditions of' which he 
complains." 

128 Pac. 542. 
You are therefore advised that although in my OpInIOn Sec. 33 

of Chap. 113 of the Laws of 1911, is unconstitutional, and should 
have been disregarded by the county clerk in making up his official 
register and check list, nevertheless the result of the election cannot 
now be challenged unless the party challenging it can show that a 
different result would have been reached but for the fact that qualified 
electors were thereby prevented from voting. 

Very truly yours, 
D. M. KELLY, 

Attorney General. 

Board of County Commissioners, Authority of to Refund 
Taxes. Erroneously Collected on Certain Mortgages. Mort
gages, Authority of Board of County Commissioners to Order 
a Refund of Taxes Erroneously Collected on Certain Mort
gages. Taxes Erroneously Collected, Autherity of Board of 
County Commissioners to Refund. 

The board of county commissioners is vested with authority 
to make corrections of any errors in the assessment and collec
tion of taxes, but in the exercise of this authority, the board, in 
its discretion, may refuse to order a refund unless the evidence 
is positive, direct, and certain, that a satisfaction of the 
mortgage has been actually filed for record in the office of the 
county recorder prior to the time the order for refund is made. 

February 26th, 1913. 
Hon. Joseph A. Edge, 

Chairman Hoard of County Commissioners, 
Kalispell, Montana. 

Dear Sir: 
I am in receipt of your letter of the 17th inst., submitting the 

question: 
"As to the authority of the board of county commissioners 

to refund' taxes collected on mortgages of record when satis
factory proof is .. shown that the mortgages were satisfied prior 
to the first Monday of March." 
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Chapter Vl5 of the Session Laws of 1909 provides for the pay
ment of taxes under protest, and a subsequent action to recover the 
money so paid, but in addition to this provision relating to the pay
ment under protest, Sec. 26G9, Revised Codes, provides: 

"Any taxes, percentum and costs paid more than once or 
erroneously or illegally collected may by order of the board 
of county cC'mmissioners be refunded by the county treasurer," 
etc. 
It would appear that if the tax payer desires to compel the 

repayment to him of taxes paid, he must comply with the provisions 
of said Chap. 135, but that under the provisions of the section last 
above referred to, he may, notwithstanding the fact that he has not 
paid under protest, submit to the board of county commissioners 
the question as to whether the tax paid by him was erroneously or 
illegally collected·, and that the board, after a full hearing, if it 
determines that such tax was so erroneously collected, and that it is 
a case where the money should be refunded, may order the treasurer 
to refund the same. So far as the tax payer is concerned this seems 
to rest wholly in the discretion of the board. It appears to be the 
meaning of the law that the board of county commissioners should 
be vested' with authority to make corrections of any errors that 
may creep into the assessment and collection of taxes, which had 
escaped the. notice of the board of equalization or the assessor. The 
bUllden of proof in all such cases, however, is decidedly with the 
party who claims the refund. This question and collateral questions 
were heretofore considered by this department in an opinion given 
to Hon. W. L. Ford, county attorney at White Sulphur Springs, Mon
tana, on September G, 1911, and is reported in Opinions of Attorney 
General, 1910-12, at page 256 et seq. The power and authority of 
the board of county commissioners under similar statutes is also 
d'iscussed at length in 

Multnomah County v. Title Guar. & Trust Co. 80 Pac. 
(Ore.) 409. 

In the exercise of this authority, however, a board may well refuse 

to order the refund unless the evidence is positive, direct and certain, 

and that a satisfaction of the mortgage has actually been filed for 

record in the office of the county recorder, prior to the time the 

order for refund is made. It is the duty of the assessor to list 

the unsatisfied mortgages for assessment. (Sec. 2578.) It is also 

the duty of the mortgagee to execute a satisfaction of the mortgage 

when it is paid. (Sec. 5755.) If he has failed to discharge this 

duty the fault is with him. Of course, a case might arise w,here he 

had actually executed the satisfaction, and it had not been put on 

record by reason of the fault of the mortgagor. The party assessed 

always has notice of his assessment, and he· has the opportunity to 

appear before the board of equalization, where any error might be 

corrected; hence, all these matters considered, these applications for 
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refund of taxes call for the exercise of sound discretion on the part 
of the board, and the presumption is always strongly in favor of the 
regularity and legality of the tax. 

Very truly yours, 
D. M. KELLY, 

Attorney General. 

Constitutionality, cf House Bill No. II3. House Bill No. II3, 
Constitutional. 

House Bill XO. II3. making an appropriation of $2.000 to 
defray expenses of commission to participate in the celehration 
of the Fiftieth Anniversary of the Battle of Gettysbttrg, IS 

constitutional. 

His Excellency, 

Sir: 

Samuel V. Stewart, 
Governor of Montana, 

Helena, Montana. 

February 27th, 1913. 

I beg to acknowledge receipt of your communication und'er this 
date, requesting my opinion upon the constitutionality of House Bill 
No. 113, being a bill for an act entitled "An Act providing for the 
appointment of a commission to participate in the celebration of the 
Fiftieth anniversary of the battle. of Gettysburg, and appropriating 
the sum of $2,000.00 to defray the expenses thereof." 

Our constitution provi{}es that taxes shall be levied "for public 
purposes only" (Sec. 11, Art. XII), and forbids the state from making 
'my donation or grant to any individual or association (Sec. 1, Art. 
XIII). Construing these provisions together, it appears that the legis· 
lature can make an appropriation of the public money only for public 
purposes. 

See also 36 Cye. 886 and 894. 
Is the celebration of the fiftieth anniversary of the battle of Gettys

burg such an event that an appropriation therefor may be deemed an 
appropriation for a public purpose? In my opinion, it is, 

I call yom excellency's attention to the case of Russ v. Common
wealth, 210 Pa. 544, 1 L. R. A., N. S. 409. This case arose out of the 
following circumstances. The Legislatnre of Pennsylvania decided 
to attend' the dedication of the monument erected to the memory of 
General U. S. Grant in New York, and anthorized a committee to 
make arrangements therefor. It reqnired about six hours to make 
the trip from Harrisburg to New York, and Mr. Russ was engaged 
by the committee to furnish to the legislators entertainment on the 
trip. The entertainment consisted of, approximately, $1,600.00 worth 
of table supplies, and $4,000.00 worth of wines, liquors and cigars 
Mr. Russ was then compelled to sue in order. to collect. Among 
other objections to his claim, it was urged that these items were 

cu1046
Text Box




