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ther proposition that any execution issued in such cases should be is
sued from the court where the original judgment was entered. It was 
also held that the provisions of Section 3169, relating to filing and 
docketing transcript of judgment, related only to judgments from a 
justice court. This opinion is also strengthened by the provision of our 
statute, Section 6810, relating to the filing in one court of a transcript 
of original docket in another court-for :the same 'provision is found 
in the following sections, particularly Section 6812, relating to the fil
ing of a similar transcript from a Federal Court. In the latter case, i~ 

could hardly be .-urged that the state court in which such transcript 
was filed would have the authority to issue an execution. If the 
filing of the transcript then, does not have the effect of a judgment 
any fee had, therefore, could not be charged back against the deb~or. 
Hence, the first question ,submitted must be in the negative. 

The second question, however, relates to the transfer of a case, not 
the filing of a transcript of judgment. ThiS, I believe to be covered 
by the Subdivision of Section 3169, uroviding: 

"For filing and entering 'papers of transfer from other 
courts, $5.00.'" 

and this would attach,even though the couet from which the case 
so transferred is in the ,same judicial district. 

Yours very truly, 
D. M. KELLY, 

Attorney General. 

Taxes, Lien of Personal Property on Real Estate. Lien of 
Personal Property Tax on Real Estate, When Ceases. Mort
gaged Land, W,hen not Subject to Lien of Mortgagor's Per
sonalty. 

A lien of personal property tax attaches to the real estate 
owned by the owners of the personal property, and it contin
ues so to attach until the owner of the real estate has been 
divested of title to the real property. 

In case of mortgage foreclosure and sale of real estate, title 
of the mortgagor is divested at the time of the sale of the real 
estate, and no lien for taxes on the personalty of the mort
gagor attaches to the real estate after that time unless there is 
redemptio~, but the lien already attached continues until the 
taxes a're paid, or the land sold. 

Hon. J. A. Sla:~ery, 

County Attorney, 
Glendive, :'.iontana. 

Dear Sir: 

October 15, 1914. 

I am in receipt of your letter of the 6th instant, submitting a ques
tion involving the proposition: 
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"'hen does the tax on personal prop"rty cease to &ttach 
as a lien to real estate owned and mortgaged by the owner of 
the personal property? 

64~ 

Section 2601 of the Revised Codes provides that taxes due upon 
personal property "is a lien upon real property of the owner thereof." 
The only lien for taxes is that which fastens itself to the real prop
erty, for "no tax: lien attaches to assessed personalty_" 

Welsh v. Croft, 27 ::\lont. 407. 
Real estate, of course, is assessed to the owner thereof, and con

tinues to be assessed to him until he is divested of title. A mortgage 
in this state does not convey title. 

Section 5731, et seq. 
Hence, the giving of the mortgage does not dive~t the owner ;of 

title to the land, neither does the judgment entered on foreclosure, 
for it only determines the amount due, and constitutes the foundation 
for the order of sale, subjecting the property to the payment of such 
amount. Hance, the sale, and after the proper~y is sold, under the 
provisions of our law, the party then may redeem. The word "re
deem," would seem of itself to indicate that the owner had been di
vested of title, for redeeming means the act of purchasing or buying 
back, under authority of a righ~ reserved either by the parties or 
for them by the law. Hence the time at which the title passes. 
from the mortgagor must be at the time of the sale of the property. 

"The effect of a valid foreclosure is to vest In the mort
gagee or purchaser at the foreclosure sale, a complete, legal 
title to the premises, the same as he would have taken by 
deed directly from the mortgagor." 

27 Cyc. 1791, and cases. 
"The sale under the foreclosure, of course conveyed the 

whole title subject to redemption.' 
Mer~z v. Mehener (WJash.), 120 Pac. 893. 

To the same effect: 
Horr v. Harrington (Okla.), 98 Pac. 443. 

Hence, the time at which the personal property tax of the mort
gagor c"ases to attach as a lien on the real estate mortgaged is at 
the time of the actual sale of the property mor~gaged, but all liens 
that have attached prior to that time, continue liens upon the real 
estate. 

Yours very truly, 
D. M. KELLY, 

Attorney General. 




