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issue a certificate of election to him? In short, whether the 
person el"!cted was nominated as provided by the primary law, 
or whether he is or he is not an elector, is or is not a resi
dent of the precinc~, or is or is not a member of the party, must 
the county clerk issue the actual certificate of election? Has 
the county clerk any discretion in the matter? 

"W,ould the fact that ~he man was not registered for the 
election, and could not vote at it, in any way eff?ct his r'ght to 
hold the office of committeeman ?" 
Section 23 of the Primary law provides in part as follows: 

"The abstrac~ of votes for county and precinct offices shall 
be on another sheet separat,ly for each political party; and it 
shall be the duty of said clerk immediately to certify (he nomi
nation for each party and enter upon his register of nomina
tions th"! name of each of ~he persons having the highest nlHn· 
ber of votes for nomination as candidates for members of the 
Legislative Assembly, county, and precinct offices, respectively, 
and to not~fy by mail each person who is so nominated'" 
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The clerk's duties are such only as are specified in the law. His 
duties are purely ministeriaL He performs no judicial or discretionary 
function. If some person has been elec~ed to the office of precinct 
committ~eman, who is not qualif')ed, his right to hold the office may be 
~ontested by proper means. By party custom and usage, the county 
central committee would be the proper tribunal to pass upon ':he quali· 
fications of one who claims membership therein, and if in this case, 
the committee should find the facts to be as indica"ed in your let':er. 
:t would be wi~hin its province to refuse to recognize him as a quali
fied member of that body, or of the d'istrict which he undertakes to 
represent. Section 32 of the Primary Ia,w proscribes ~he qualifications 
of committeemen and de'clares that a committeeman shall be an elec
tor, a resident of the precinct from which he 'IS elected, and a member 
-of the political party he is -chosen to represen~. 

Yours very truly, 
D. M. KELLY, 

Attorney General 

Election Law, Construction of. Ballot. Form of. Vacancies, 
How Filled. County Clerk, Duty of in Preparing Ballot. Po
litical Parties, When May Fill Vacancy. 

It is the duty of the county clerk to issue a notice of 
nomination to a person whose name has been written upon the 
primary nominating1 hallot by the elector, and who receives 
the highest number of votes. 

It is the duty of the county clerk to ha\'e such name print
ed on the official hallot for use at the general election. 

\"al'ancies occurring in offices wI.ich were in existence at 
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the time of the primary; election can be filled by political party 
or committees, only vvhen caused by removal or death of the 
nommee. 

Hon. Justin M. Smith, 
,County Attorney, 

Bozeman, Montana. 
Dear Sir: 

Sept~mber 19th, 1914. 

I 81m in receipt of your letter submitting the following questions: 
"Is it the duty of the county clerk to issue a notice of nomi· 

nation to a person whose name has been written on the Pr:' 
mary nominaJng ballot by an elector and who receives the 
highest number of votes?" 

"Is it the duty of the county clerk to have such name 
printed on tha official baUo'; in the general election in Novem· 
ber?" 
The third question, not snbmitted by you, but now in the oft:ce for 

answer, is: 
"How may vacancies on a par:y' ticket, wh~ch have oc

curred subsequent to the primary election be filled?" 
The first qu 3stion submitted mus: be answered in the affirmative. 

It has heretofore been decided by this office, in a letter addressed to 
you under the authority of Holiday vs. Leary, 43 Mon:., 157, and the 
yarions prov;sions of the const"r.;ution, tha: an elector at th~ primary 
election has the authority to write in under any party designation, '~he 

name of any candidate for whom he wishes to yote. Ha \-ing this 
right so to vo';e, he is entitled to have his YOt3 counted, and .;he ,can
didate receiving the h-Ighest number of Yotes, whether his name is 
printed on the ballot or written in by the el3ctor, mus; be declared the 
nominee of that party; 

2_ It is ~he duty of the clerk in making up the official ballot to 
haye printed thereon the names of the party nominees, but wh3re it 
appears by the returns made, that the same candidate is the nomi
nee of two or more partias, then the clerk in mal(ng up the o~fici::tl 

ballo:, must be guided by the provisions of Section 545, R Co, wherein 
it is provided, .;hat if the same person is nominated for the same ot
fice by two or more parties at the sam 3 time, the candidate must 
elect under which party designation h~s name shall be printed on the 
official ballot, and if he fails ~o so elect, the clerk must make the el3c
~ion for him, and his name can be printed on the official ball:Jt but once. 
and under but one party designation. 

3_ There is but two cases whera a party as sucb, reay fill a va
cancy on its ticket, namely, where the candidate has removed from 
the central d-Istric:, or has died. The law is emphatic iu stating that 
·.;he filling of vacancies by' political parties may b ~ made in such cases, 
"but in no other case:' Sections 16 and 32, Primary Electiou law, 
where the vacancy occurs otherwise than by death or removal, there 
is no way of filling It, under the party designation, but an indep ~llGell '. 
candidate may be nom-:nated, as provided in Section 524, Revised CO'ltS, 
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though such independent candida:e cannot use the name of any party. 
Sect:on 8 of th, Primary Election law,-or the electors at ~he gen
eral election, may write in the name on the official ballot, or may use 
pasters; authority for both these methods is given in saL Sec'ion 545, 
Revised Codes. This section has not be 3n repealed, nor mod'lfied by 
~he Primary Election law. 

We enclose herewith COpy of an opin:on addressed to Hon. J.' L. 
S!attery, County Attorney of Glasgow, under date Septemb 3r 16th, 1914. 

Yours very truly, 
D. :\1. KEI"LY, 

Attorney Ge!leral. 

Taxes, Collection 
Taxes. Warrants, in 
in Payment of. 

of. County Treasurer, Collection of 
Payment of Taxes. Licenses, Warrants 

The County Treasnrer has not any 
county warrants or anything- but moOney 
taxes or licenses. 

Hon. W. M. Black, 
County Attorney, 

SheJ.by, Montana. 
Dear Sir: 

authority to receive 
in payment of either 

Sep ':embel' 21, 1914. 

I am in receipt of your letter of the 18th ins':ant, submitting the 
question: 

"Is the county tnasurer authorized to accep: county war
rants in payment of taxes and licenses ?." 
Under the law of this state, ~he county' treasurer is not author' zed 

to accept anY'hing but money in payment of taxes and licenses. County 
warrants are paid On 'pres entation if there is money in the treasury 
with Which to pay ~hem, otherwise they are registered "and thereafter 
paid in the order of registra:ion.,' Section 2946, Revised Codes. Th 3 
holder of a warrant may, of course, when there .)'; money in the treas
ury with which to pay the warrant, authorize the L:'easurer to ntain 
sufficien~ money to pay the taKes or l:cense, bu: this is a matter rest
ing wholly between the treasurer and the hold 3r of the \Val rant. The 
treasurer is not authorized 'to pay warrants in anything but money, nor 
is he authorized to receive any:hing but money in the payment of 
:a!{es and lic ;uses, nor can he legally pay a warrant unfl he has suf
ficient money in the treasury to pay not or:ly the warran: tender, bu. 
all outstanding 'Warrants of previous registraeon. Th~ conclusio:l 
reached by you is correc:, and your opinion is aflirmed. 

Yours very truly, 
D. M. KEI"LY, 

Attorney General. 

cu1046
Text Box




