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Nominaticns, to Office. Appointments, to Office. Governor,
When Duty of to Appoint.

It is not ‘within the duty or province of the Governor to make
appointment of custodian of Grand Army records, under Chap.
32, Laws of 1913.

July 15, 1914.
Hon. 8. V. Stewart,

Governor of the State of Montana,

Helena, Montana.

Dear Sir:

I have the honor to acknowledge receipt of your communication of
the 14°h instant, submitting the question:

“Is it the duty of the Governor to appoint th=z |custodian
and keeper of ‘the archives, Trecords, documents, relics, and
mementoes of the department of Montana of the Grand Army
of the Republic?”

Chap'er 32, Laws of 1913, after provid'ng for the setting apart of a
room in the Capitol building “for the purpose of storaze and safe
keeping of the archives, records, documents, relics and mementoes of
the department of Montana of the Grand Army of the Republic,” pro-
vides that the same after being suitably furnished

“sha’l be under the charge of a custodan selected by the De-

partment Commander of Montana of the Grand Army of the

Republic and their successors in office.”

Sect'on 7 of Art'cle: VII of the state ccnstitution, referred to in the
copy of the le'ter attached to your communication, provides:

“The Governor shall nominate, ard by and with the consen®
of the senate, sha'l appoint all officers, whose offices are estab-
lished by this const’tution, which may be created by law, and
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whese appointment or election is not otherwise provided for.”

If, therefore, this appointmen'’ is one which falls within the duty
of the Governor to make, it must be by and with the advice and con-
sent of the senate, except perhaps the ad intzrim appolntment during a
recess of the senate, but by the terms of the constitution, this power
of the governor to thake appointments, only applies where the “ap-
pointment or election is not otherwise provided for.” In this case, it
is otherwise provided for. Neither the Governor nor the senate has
anything to do with it. The Department Commander is the only per-
son authorized to act.

Furthermore, this position is not a public office. The only quali-
fication for the incumbent is that he must be selected by the De-
partment Commander. Neither age, sex, citizenship or residence or
tenure is considered, nor is any bond or oath of office required.

Furthermore, if this were a public office, and if it were the duty
of thiz Governor to make the appointment, under the provisions of said
Section 7 of Article VII, Statec Constitution, the Governor as ‘“‘the su-
preme executive officer of the state,” would have the authority to act
on his own init¥ative in making the selection, but by the t2rnms of the
act, such cus‘odian must be “selected by the Department Commander.”
Hence, it necessarily follows that such appointment is not within the
province or power of the Governor.

Yours very truly,
D. M. KELLY,
Attorney General.

‘


cu1046
Text Box




